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Our reference: BN-01649-2023

Attorney-General’s Department
PrivacyActReview@ag.gov.au  

To whom it may concern

Thank you for the opportunity to provide feedback to inform the Australian Government’s response to the 
Privacy Act Review Report (the Report).

The NSW Small Business Commission (the Commission) is an independent statutory office of the NSW 
Government. It provides strategic advice, advocacy and affordable dispute resolution services across 
NSW.

The Commission’s role includes:
encouraging government agencies and larger businesses to enter productive working 
relationships with small businesses
facilitating and encouraging the fair treatment of small businesses
promoting a fair operating environment in which small businesses can flourish.

While protecting privacy is an important and worthy pursuit and small businesses should have a 
responsibility in this regard, policy options should be comprehensively assessed with specific 
consideration of compliance costs and the practicalities of running a small business. The Commission 
recommends a cautious approach be taken and for proper regulatory impact assessment to be 
undertaken to determine and calibrate an optimal policy response. 

With regards to the existing small business exemption, the Commission’s view is that a comprehensive 
range of options, including retaining the exemption, should be assessed through comprehensive 
regulatory impact analysis. If there is insufficient confidence or evidence that removing the exemption 
does not result in benefits relative to the status quo, then the exemption should be retained. 

The Commission notes the Report also proposes broader changes which may have impacts on the way 
in which small businesses must operate in order to comply with their obligations. While the Commission 
is unable to provide feedback on specific proposals, we encourage a cautious approach and close 
engagement with affected stakeholders. Where possible proposals should be amended to minimise 
unnecessary impact or reduce obligations that do not produce a material or significant benefit. 

Small business exemption: Regulatory impact assessment

Proposal 6.1 of the Report1 presupposes that removing the small business exemption is the appropriate 
policy response and proposes impact analysis only to inform what support small businesses would need 
to adjust their privacy principles to facilitate compliance with the Privacy Act. 

While there may be merit in extending obligations under the Privacy Act 1988 (Privacy Act) the Report 
does not itself provide comprehensive analysis to support an assessment of whether there are net 
benefits associated with removing the small business exemption. Any benefits need to be considered in 
the context of any compliance costs, operating complexity or practical challenges for small businesses 

1 Privacy Act Review Report (2022), p. 6.
https://www.ag.gov.au/sites/default/files/2023-02/privacy-act-review-report_0.pdf 
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that would have new obligations. While a Regulation Impact Statement (RIS) will be required to comply 
with Australian Government requirements, the Commission recommends further policy development, 
including consultation and assessment of a range of options, to ensure any changes to the small 
business exemption result in benefits relative to the status quo. 

The Commission also recommends consideration of a rich set of options, to be developed through 
consultation with small business stakeholders and assessed through a RIS process. Options could 
include both full and partial removal of the small business exemption (for example, retaining the 
exemption with a lower threshold or specific exemptions for certain types of businesses). There may also 
be an opportunity to consider whether obligations under the Privacy Act could be tailored to better meet 
the needs of small businesses (for example, by exempting small businesses from specific requirements 
which assessed as particularly onerous or difficult for small businesses to comply). 

Thank you for the opportunity to make a submission. If you require further information,
please contact Megan Bennett at either megan.bennett@smallbusiness.nsw.gov.au or
(02) 9372 8767.

Yours sincerely

Chris Lamont
Commissioner
NSW Small Business Commission

Date: 30/03/23


