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Dear Ms Agerback 

Review of the Aboriginal Procurement Policy (APP) and Aboriginal 
Participation in Construction (APIC) Policy 

Thank you for providing the NSW Small Business Commission (NSWSBC) the 
opportunity to comment on the APP and APIC Policy as part of NSW Procurement's 
review. 

The NSWSBC is focused on supporting and improving the operating environment for 
small businesses throughout NSW. The NSWSBC advocates on behalf of small 
businesses, provides mediation and dispute resolution services, speaks up for small 
businesses in government and makes it easier to do business through policy 
harmonisation and regulatory reform. 

The NSWSBC values the economic, social and cultural contribution offered to NSW 
from the Aboriginal community. The NSWSBC welcomes the objectives of the APP 
and APIC Policy in supporting employment opportunities for Aboriginal people within 
Aboriginal and non-Aboriginal owned businesses and supporting the sustainable 
growth of Aboriginal owned businesses by driving demand via government 
procurement of goods and services. 

The NSWSBC provides the following comments to assist the APP and APIC Policy 
in achieving their intended objectives. 

'Black cladding' 

The NSWSBC has received firsthand accounts of small businesses being 
disadvantaged by 'black cladding' and losing millions of dollars while working on 
NSW Government construction projects. 'Black cladding' is an industry term denoting 
where business owners use business structures (including shell companies) to 
qualify as an Aboriginal business for preferential contracting purposes where there is 
little to no involvement from Aboriginal people. In 2018 for example, the NSWSBC 
received representations from a small business working on a construction project 



alleging the contractor that engaged them did not have the necessary capabilities to 
have been awarded the contract but instead were selected by the head contractor to 
help it meet its own target under the APIC. In this example, it is alleged the 
Aboriginal business contractor subcontracted out the project management of the 
contract to a third party. 

To safeguard against the potential risk of 'black cladding', NSW Government 
agencies must ensure their procurement, project and contract management 
processes are robust enough, not only to support the original intent behind the APP 
and APIC but to protect the broader building and construction industry, which 
experiences one of the highest insolvency rates in NSW. The NSWSBC welcomes 
the opportunity to work with NSW Procurement and other relevant NSW Government 
agencies to identify opportunities to improve existing procurement, project and 
contract management processes. 

Disadvantage to small business 

The NSWSBC believes there is a potential for the APIC Policy to have other 
unintended disadvantages towards small businesses after receiving representation 
from a confused small business operator in the building and construction industry. 

The small business contacted the NSWSBC about their inability to meet a 
contractor's Aboriginal employment target of 10 percent (which is significantly higher 
than the APIC Policy requirement of 1.5%) of the contract value. The small business 
was unaware that contractors tendering for NSW Government projects can commit 
to a higher target than that set out in the APIC Policy which they can in turn enforce 
on their subcontractors. 

The NSWSBC supports the intent of the APIC Policy and understands consideration 
can be given to setting targets above the minimum. However, given the size of small 
businesses, it may not always be realistic for small business to meet ambitious 
targets set by contractors higher up in the supply chain. The NSWSBC recommends 
developing fact sheets for NSW Government agencies and contractors providing 
advice on the considerations that need to be accounted for when considering targets 
above the minimum set out in the APIC Policy. 

Helping small business understand the APP and APIC Policy requirements 

The NSWSBC has also received representations from small businesses seeking 
advice about the requirements of the APP and APIC Policy more generally. 

Small business owners, who are not able to dedicate considerable time preparing 
bids on tenders on NSW Government projects, need to be provided information 
about NSW Government requirements in a simple format such as a table that can be 
easily understood in a relatively short amount of time. 

The NSWSBC therefore recommends guidance is developed for NSW Government 
agencies to share with contractors so they can in turn inform their own 
subcontractors about the APP and APIC requirements more generally (building on 
the fact sheets recommended above). The NSWSBC welcomes the opportunity to 
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work with NSW Procurement to develop this guidance given our experience in 
supporting small businesses and the role of the NSWSBC more broadly. 

Conclusion 

The NSWSBC thanks NSW Procurement for considering this submission as part of 
its review of the APP and APIC Policy. 

Should you wish to discuss this submission further, please contact Natalie Vo, 
Advisor Specialist Support on 02 9338 6746 or 
natalie.voa,smallbusiness.nsw.gov.au. 
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