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Dear Ms Gallagher 

Proposed Fair Trading Regulation 2019 

The New South Wales Small Business Commission ('NSWSBC') is focused on 
supporting and improving the operating environment for small businesses throughout 
NSW. The NSWSBC advocates on behalf of small businesses, provides mediation 
and dispute resolution services, speaks up for small business within government, and 
makes it easier to do business through policy reform. 

Supporting the development and maintenance of a fair operating environment for 
small business is a core objective of the Connmission.1  A plurality of small operators 
dedicate over five hours to regulatory compliance-related work each and every 
week.2  Moreover, small businesses experience particular difficulty understanding 
regulatory obligations, relative to larger businesses.3  To this end, we advocate for 
regulatory settings that impose no more than a necessary and proportionate burden 
on small businesses. 

We therefore welcome the NSW Government's resolve to amend the Fair Trading 
Regulation 2012 (NSW), rather than remake the current instrument. This presents an 
opportunity to ensure the optimal form of the regulation, to best serve the interests of 
small businesses and other stakeholders. 

We are pleased to offer the following comments and recommendations, concerning 
the potential amendments detailed in the Regulatory Impact Statement for the 
proposed Fair Trading Regulation 2019 (NSW). 

Funeral goods and services information standard 

The NSWSBC acknowledges the importance of price transparency in the funeral 
services industry. The Regulatory Impact Statement provides that substantially less 
than one tenth of one percent of all funerals in NSW attract a consumer complaint.4  
We understand further that complaints often relate to matters other than price. 
Nonetheless, clarity as to cost allows consumers to make an informed decision, and 

1  Small Business Commissioner Act 2013 (NSW), s13(f) 
2  NSW Business Chamber (2016),  'Red tape survey - report',  pp. 8, 11 
3  NSW Business Chamber (2016),  'Red tape survey - report',  p. 5 
4  Regulatory impact statement, p. 14 



to meaningfully compare alternative offerings,5  in relation to an inherently sensitive 
matter. 

However, we note that the information standard proposed in the Regulatory Impact 
Statement would require providers to maintain and publish standardised prices for 
the full range of goods and services they offer.6  The Commission's engagement with 
industry suggests this would represent an impractical obligation in multiple respects. 
Most importantly, funerals are a form of event - entailing a very wide range of 
decisions on the part of the client. Accordingly, the price of each funeral may vary 
substantially according to a myriad of potential needs. These requirements are likely 
to vary not only with personal preference, but disparate religious and cultural 
demands. It follows that it is likely to be very difficult and time-consuming for 
operators to maintain any list of standardised prices. Moreover, any such list is likely 
to be very long — adding further to its impracticality, and to compliance costs for 
affected businesses. 

We understand further that service providers typically subcontract for the delivery of 
multiple elements of their offerings. This constrains providers' control over price, and 
so adds to the difficulty of maintaining a standardised list of prices. 

The Commission notes further that the proposed requirement would represent a 
particular imposition for the resource-strained small businesses that make up the 
overwhelming majority of the industry. Over 97% of providers generate less than $10 
million revenue per year, and many such operations are family businesses.' 

Recommendation 1: The NSW Government should not proceed with the proposal 
to require funeral service providers to maintain and publish a standard list of prices 
for goods and services they offer. 

The Commission notes that information disclosure requirements in the current Fair 
Trading Regulation afford consumers access to up-front price information in a 
manner that accommodates the practical necessity of providing a tailored quote in 
most cases. That is, providers must offer potential clients written and itemised 
quotations - including for a list of services deemed to constitute a 'basic funeral' 
(wherever the provider offers such a product).8  

We suggest that maintenance of those requirements, alongside reforms that 
complement the bespoke approach to pricing which the industry requires, would drive 
price transparency as well as preserve the legitimate interests of providers. 

To further empower customers to make informed decisions, the NSW Government 
could develop a fact sheet or similar resource concerning funeral pricing and 
quotations. This could include information similar to that available on the NSW Fair 

5  van der Laan, S. & Moerman, L. (2017),  An investigation of death care and the funeral industry in  
Australia',  University of Sydney, p. 57 
6  Regulatory Impact Statement, p. 14 
7  Nationwide measure; see IBISWorld (2019), 'Industry research report: Funeral directors, crematoria 
and cemeteries in Australia', p. 18 

Fair Trading Regulation 2012 (NSW), cl 18-19 
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Trading 'Using a funeral director' webpage.9  The NSW Government could require 
providers to offer this resource to potential clients. 

Furthermore, in recognition of the value of standardised price information to 
consumers, providers could be required to maintain an itemised price for the most 
basic package they offer. We suggest this might include transportation of the body, 
cremation, and procurement of the requisite certificates. Plainly, the cost of this 
offering would still be subject to a degree of variability; thus, maintenance of the 
figure would impart a cost on providers. Nonetheless, it would represent a 
significantly reduced burden to that proposed in the Regulatory Impact Statement, 
and afford consumers further transparency as to price. 

Providers could also be required to publish this price on their website, where they 
operate one. 

Recommendation 2: The NSW Government should develop and publish a 
consumer resource concerning funeral pricing. It should require funeral services 
providers to offer this resource to potential clients. 

Recommendation 3: The NSW Government should require funeral service 
providers to maintain and publish a standardised, itemised price for the most basic 
service that each business offers. 

Commencement date 

Development and publication of a full list of goods and services offered by providers, 
as proposea in the Regulatory Impact Statement,1°  would represent a substantial 
undertaking for affected businesses. The NSWSBC's industry engagement suggests 
that the potential commencement date of 1 September 2019 would not allow 
operators reasonable time to comply with the regulation. Plainly, this would increase 
the imposition on business arising from any such amendment. 

As such - and in light of the paucity of consumer complaints in this area - a later 
commencement date would be more appropriate. Should the NSW Government elect 
to proceed with the requirements proposed in the Regulatory Impact Statement, this 
regulation should not commence until 1 July 2020. 

This would afford sufficient time to educate providers of their new responsibilities, as 
well as allowing time for providers to develop the materials necessary to comply. 

Recommendation 4: In the alternative to recommendations 1 to 3, the NSW 
Government should provide that the requirement for funeral service providers to 
maintain and publish prices commences on 1 July 2020. 

Motor Vehicle Insurance and Repair Industry Code 

In our firm submission, the Motor Vehicle Insurance and Repair Industry Code of 
Conduct addresses a range of important issues arising from dealings between small 
motor vehicle repairer businesses and insurance companies. This is an inherently 

9  NSW Fair Trading n.d.,  'Using a funeral director' 
10 Regulatory Impact Statement, pp. 14-17 
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innbalanced relationship - with power firmly entrenched in the hands of large insurers. 
Prior to the advent of the Code, this power dynamic left small repairers highly 
vulnerable to exploitative and unfair practices on the part of insurance providers. 

For this reason, the Commission has played an active and ongoing role in supporting 
the Code Administration Committee in its administration of the instrument — including 
by progressing amendments implemented in 2017. Our Mediation Services Unit also 
provides mediation and expert determination under the Code. 

We strongly support the maintenance of the Code as mandatory in NSW. This is an 
essential intervention to safeguard the reasonable interests of small repair 
businesses. We welcome the NSW Government's commitment to the same evinced 
in the Regulatory Impact Statement. 

Additional information standards 

As regards the information standard concerning fibre content labelling of textile 
products, we note the status of NSW as an outlier among Australian jurisdictions in 
mandating this requirement. It is thus likely that the requirement poses a compliance 
costs for small textile manufacturers and retailers trading across state lines. This is of 
particular relevance to retailers, for whom online shopping is a key growth driver." 

Furthermore, the Commonwealth standard for textile care labelling12  appears to 
achieve the same or enhanced policy ends as the NSW standard for clothes cleaning 
businesses - as well as for consunners.13  The Commission therefore welcomes the 
proposed revocation of the NSW standard, on the proviso that the Commonwealth 
does not rescind the care labelling standard following its ongoing review of that 
instrument.14  

Likewise, the information standard concerning employment placement services15  is 
highly duplicative - of both the provision in the Fair Trading Act concerning the 
same,16 as well as the general prohibition on misleading or deceptive conduct in the 
Australian Consumer Law.17  We therefore support the proposal in the Regulatory 
Impact Statement that this standard be rescinded. 

The Commission also supports the streamlining of regulation, as an important means 
of achieving a facilitative regulatory environment for small business. To this end, it is 
eminently practical that regulations mandating information disclosure by fuel retailers 
should be harmonised as far as practicable. We welcome the consistency in 
definitions used in the proposed price sign information standard with those used in 
the FuelCheck scheme.18  

IBISWorld (2019), 'Industry research report: Clothing retailing in Australia', pp. 5-6 
12 That is, Australian Government consumer protection notice no. 25 of 2010— Consumer product 
information standard care labelling for clothing and textile products 
13  Australian Competition and Consumer Commission (2019),  'Review of the information standard—
Care labelling for clothing & textile products — Consultation paper,  pp. 5-6 
14 Australian Competition and Consumer Commission (2019),  'Review of the information standard — 
Care labelling for clothing & textile products' 
15  Fair Trading Regulation 2012 (NSW), cl 15 
16  Fair Trading Act 1987 (NSW), s49 
17 Competition and Consumer Act 2010 (Cth), schedule 2, cl 18 
18 That is, those requirements prescribed in Fair Trading Act 1987 (NSW), s58; FuelCheck Order 2016 
(NSW) 
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Next steps 

The NSWSBC welcomes further engagement on development of the proposed Fair 
Trading Regulation 2019 (NSW). To discuss the submission, please contact Thomas 
Mortimer, Senior Advisor, Advocacy and Strategic Projects, on (02) 8222 4196 or 
thomas.mortimersmallbusiness.nsw.qov.au. 

Robyn Ho bs OAM 
NSW Small usiness Commissioner 

"-)c)July 2019 
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