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Dear Sir or Madam, 

RE: EASY AND TRANSPARENT TRADING CONSULTATION PAPER 

The Office of the NSW Small Business Commissioner (OSBC) is focused on 
supporting and improving the operating environment for small businesses throughout 
NSW. The OSBC advocates on behalf of small businesses, provides mediation and 
dispute resolution services, speaks up for small business in government, and makes 
it easier to do business through policy harmonisation and reform. 

The OSBC ardently supports the reduction of unnecessary and disproportionate 
regulatory obligations, and reforms to make regulation easier to navigate, across all 
levels of government. These are matters of acute importance to small businesses. 
The NSW Business Chamber's most recent 'Red Tape Survey' engaged almost 
1,000 local businesses, including 680 small businesses.1  43% of respondents 
indicated they spend more than five hours on regulatory compliance-related work 
every week.2  Small businesses also indicated particular difficulty understanding and 
finding information about regulatory, relative to larger businesses.3  Similarly, the 
NSW Government's 2017 'Customer Satisfaction Measurement Survey' — surveying 
over 1,000 businesses — reported a need to provide businesses with easier and 
simpler access to Government information.4  

We are pleased that our outlook on regulatory streamlining and reform has been 
reflected by NSW Fair Trading (Fair Trading), in the "easy to do business" ethos that 
has driven development of the proposals in section one of the 'Easy and Transparent 
Trading' consultation paper.5  Indeed, OSBC's signature policy reform initiative is 
itself entitled 'Easy to do Business'. For this reason, OSBC largely supports the 
preferred reform options detailed by Fair Trading in this section of the consultation 
paper. 

Equally, we are satisfied that the proposals in section two of the consultation paper 
will largely increase market transparency and consumer choice, while imposing no 
more than a reasonable and proportionate compliance burden on small business. 

1  NSW Business Chamber (2016),  'Red tape survey - report',  p. 11 
2  NSW Business Chamber (2016),  'Red tape survey - report',  p. 8 
3  NSW Business Chamber (2016),  'Red tape survey - report',  p. 5 
4  NSW Customer Service Commissioner (2017),  'NSW Whole of Government Customer Satisfaction 
Measurement Survey — key findings',  p. 10 
5  Consultation paper, pp. 5-7 



OSBC provides the following comments and recommendations in response to the 
questions posed in the consultation paper, where we have identified issues with Fair 
Trading's proposals requiring amendment or further consideration. 

11. 'Do you support the removal of the 13 home building licence categories? If 
not, which do you believe need to be retained and why?' 

In principle, OSBC supports Fair Trading's position that Government should licence 
an occupation only when 'There is an ongoing need for government to intervene; 
existing or generic laws are insufficient to address the problem; there is an ongoing 
need for specific regulation in this area; and licensing is required to address policy 
objectives' 6  

However, OSBC's industry consultations suggest that ducting and mechanical 
ventilation work is considerably more complex than the other home building licences 
Fair Trading proposes to remove. Moreover, there may be considerable safety 
implications in the case of a fire if such work is performed to an insufficiently high 
standard. We note further that painting and decorating businesses, and their industry 
representatives, have publicly opposed the abolition of the painting and decorating 
licences — principally with reference to a markedly increased safety risk to operators 
and their customers arising from abolition.' 

OSBC understands that industry has also expressed consumer safety concerns 
regarding the proposed abolition of the glazing and shade sails and systems 
installation licences. 

For this reason, general consumer protection provisions such as the Australian 
Consumer Law may not adequately safeguard the interest of consumers and 
operators in the event that Fair Trading abolished these licences. Rather, specific 
licensing may be required. It would therefore be appropriate to maintain dedicated 
home building licence categories in these instances. 

OSBC appreciates that these are matters requiring particular technical and scientific 
expertise. It is therefore appropriate that Fair Trading conduct targeted consultations 
to determine the extent to which abolition of the licences would place the community 
at risk. 

Recommendation: NSW Fair Trading should consult with industry 
representatives, and technical and scientific experts, to determine whether a 
substantial risk to consumers and/or businesses operating in the industry would 
arise from abolition of the ducting and mechanical ventilation, painting, 
decorating, glazing, and shade sails and systems installation licences. 

6  Consultation paper, pp. 16-18 
7  National Painting & Decorating Institute (2018),  'Proposed changes to licensing a risk to NSW 
consumers';  Master Painters Australia — NSW Association (2018),  'Stop the proposed removal of 
painting and decorating licences — urgent action required  2GB (2018),  "You're going to have to battle 
with me': Ray Hadley slams 'insult' to tradies' 
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20. 'Is there an alternative, more appropriate approach to the issue of 
locational restrictions on motor vehicle dealer licences? For example, by 
removing all licensing locational restrictions for trading?' 

NSW Fair Trading proposes to reduce locational restrictions on motor vehicle 
dealers. Reducing regulatory compliance costs is particularly appropriate in the case 
of motor dealers. Resourced-strained small businesses are a very prominent feature 
of this highly fragmented industry.8  Indeed, NSW-based dealers trade on very 
narrow profit margins of around 1.5%.9  One prominent industry analysis has 
declared it has 'never been harder to make a profif as a motor dealer.1°  OSBC is 
therefore supportive of Fair Trading's proposal. 

However, the proposal would also impose a requirement that operators inform it of 
any site where they propose to trade, other than trade shows and their principal 
place of business. In our submission, the consultation paper itself sets out a 
sufficient case not to impose this requirement following liberalisation of the licence. 

First, many consumers are already engaging with dealers outside the dealership and 
trade show framework.11  Indeed, dealers' use of the internet for sales is a mature 
trend — with reliance on aggregator websites particularly prominent.12  Some vendors 
also bypass the dealership model entirely. Subaru and Tesla allow customers to 
purchase vehicles direct from the manufacturer online,13  with Amazon having trialled 
direct-to-customer sales in one foreign market.14  Indeed Tesla has opted not to 
establish any traditional dealerships, in Australia or elsewhere.18  

Additionally, NSW and Commonwealth consumer protection regulations, and the 
agencies tasked with their enforcement, already operate without reference to the 
boundaries of a dealership or trade show. The consultation paper notes the state-
wide remit of the Australian Consumer Law. 16  But the Motor Dealers and Repairers 
Act 2013 (NSW) also provides Fair Trading with extensive powers to impose a range 
of penalties on motor dealers:17  in relation to contravention of the Act, contravention 
of the licence, unfair or dishonest trading, the character of the licence-holder, and in 
a variety of additional circumstances.18  The Road Transport Act 2013 (NSW) 
provides an additional protection relating to the registration of vehicles sold by 
dealers.19  None of these powers are limited or otherwise affected by reason of any 

8  IBISWorld (2018), 'Industry report — motor vehicle dealers in Australia', pp. 24, 28 
9  Deloitte (2018),  '2018 Q1 dealer profitability;  Deloitte (2018),  '2017 Q4 dealer profitabilitV;  Deloitte 
(2017),  '2017 Q3 dealer profitabilitV;  Deloitte (2017),  '2017 Q2 dealer profitability' 

Deloitte (2014),  'Motor industry overview 2014',  p. 3 
11  Consultation paper, p. 25 
12  IBISWorld (2018), 'Industry report - motor vehicle dealers in Australia', p. 26 
13  Subaru n.d.,  'Build & price your own Subaru';  Tesla n.d.,  'Order' 
14  Reuters (2016),  'Fiat Chrysler teams up with Amazon to sell cars online';  Amazon Italy n.d.,  'Fiat 
Store' 
TS  Musk, E. (2012),  The Tesla approach to distributing and servicing cars';  Australian Automotive 
Dealer Association (2015),  'Tesla's electric shock' 
16  Consultation paper, p. 25 
17  Motor Vehicle Dealers and Repairers Act 2013 (NSW), ss45-47 
18  Motor Vehicle Dealers and Repairers Act 2013 (NSW), ss38-39 
19  Road Transport Act 2013 (NSW), s73; See also Motor Vehicle Dealers and Repairers Act 2013 
(NSW), s39(d) 

Page 3 of 7 



offending conduct occurring outside a dealership or trade show. 

Thirdly, a motor dealer operating in a non-traditional space would still be required to 
obtain consent through the planning system wherever proposed trading activities 
threatened public amenity. Though these obligations would subsist irrespective of 
conditions attached to the motor dealer's licence, Fair Trading proposes to make 
attainment of such approval (presumably when required) a condition of the reformed 
licence.20  That requirement is appropriate, to support approval being affirmed 
prospectively rather than subjected to dispute or conjecture after the fact. 

Collectively, therefore, existing regulation, together with the proposed licence 
condition that dealers obtain planning approval when required, safeguards the 
interests of both consumers and the wider public. It follows that the proposal to 
require dealers to inform Fair Trading when trading outside a dealership or trade 
show is unnecessary - with any benefit it may confer on the regulator 
disproportionate to the burden imposed on businesses. 

Recommendation: NSW Fair Trading should remove locational restrictions on 
the motor dealer's licence, but should not require dealers to inform Fair Trading 
when they propose to trade outside their place of business or a trade show. 

25. 'What other licence categories administered by Fair Trading or SafeWork 
would Automatic Mutual Recognition be of most value?' 

The licensing regime for operators engaged in the installation, maintenance, and 
servicing of air conditioning and refrigeration systems is not considered in the 
consultation paper. Air conditioning and refrigeration work is an industry of 
considerable size, with a heavy small business presence. National industry revenue 
was approximately $7.9 billion in 2017-18.21  There are approximately 2,300 small air 
conditioning and refrigeration businesses based in NSW, with small businesses 
comprising 97.4% of all such businesses across Australia.22  

Given the prominence of the industry, and the limited resources of most of its 
operators, it is appropriate that the Easy and Transparent Trading reform process 
addresses the dysfunctional state of its occupational licensing system. However, this 
issue is not considered in the consultation paper. 

Currently, NSW Fair Trading requires all operators in the industry23  to obtain a 
specialised contractor licence, or an equivalent supervisor certificate or tradesperson 
certificate.24  In addition, the Commonwealth Department of Environment and Energy 

20  Consultation paper, p. 25 
21  IBISWorld (2018), 'Air conditioning and heating services in Australia — industry report', p. 6 
22  I IBISWorld (2018), 'Air conditioning and heating services in Australia — industry report', pp. 3, 19, 
31 
23  Other than those working only with plug-in domestic air conditioners and railway vehicle air 
conditioners; NSW Fair Trading n.d.,  'Air conditioning and refrigeration — licence classes and 
qualifications' 
24  Home Building Act 1989 (NSW), ss26-27; Home Building Regulation 2014 (NSW), cl 14, Schedule 
4 
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requires operators to obtain an `ARCtick' licence.25  This dual licence system is a 
product of the distinct policy objectives of the regulations governing the licence 
regimes. The NSW Home Building Act intends to deliver broad consumer protection 
in relation to building work.26  However, the Commonwealth's Ozone Protection and 
Synthetic Greenhouse Gas Management Act 1989 is an environmentalist regulation - 
addressing the use of ozone depleting substances, including refrigerants, 
specifically.27  

OSBC's consultations with industry stakeholders have provided that the current 
licensing system is, to an extent, duplicative - and therefore excessive in the burden 
it places on the industry. These contentions are, in our submission, borne out. Most 
notably, the minimum requirements to obtain a Fair Trading licence include all 
training modules required for a full ARCtick licence.28  This is, in a sense, to be 
expected: Protecting consumers of air conditioning and refrigeration services 
requires operators to safely handle hazardous refrigerants, in addition to other skills 
(most importantly, a level of competency in working with electrical equipment). 

Moreover, the need to acquire two licences imposes a significant cost on operators, 
even when calculated with reference to licence cost alone. For example, a 3-year 
contractor licence costs $774.00,29  with a full ARCtick licence for the same period 
costing an additional $219.00.3°  

Given a holder of Fair Trading licence will possess all the competencies of an 
ARCtick licence, this issue should be addressed by way of automatic mutual 
recognition. That is, the Commonwealth regulator, and the Australian Refrigeration 
Council as its licence administrator,31  should automatically recognise the holder of a 
Fair Trading licence as holding a full ARCtick licence. That this issue is best 
addressed by automatic mutual recognition is supported by OSBC's consultations. 

Automatic mutual recognition of this type would also be broadly consistent with the 
consultation paper's proposal for automatic mutual recognition of State and Territory 
licences issued to architects, plumbers, drainers, and gasfitters.32  

OSBC acknowledges that refrigeration and air conditioning licensing has already 
been the subject of numerous, unsuccessful attempts at reform in recent years. Most 
notably, the Mutual Recognition (Automatic Licensed Occupations Recognition) Bill 
2014 (NSW) proposed to rescind the requirement that workers be licenced by the 
NSW Governiment.33  These provisions were removed by the NSW Legislative 
Council, chiefly on the grounds that the ARCtick licence does not require a holder to 

25 Ozone Protection and Synthetic Greenhouse Gas Management Regulations 1995 (Cth), c1131-135 
26  Consultation paper, p. 17 
27 Ozone Protection and Synthetic Greenhouse Gas Management Act 1989 (Cth), s3 
28 NSW Fair Trading n.d.,  'Air conditioning and refrigeration — licence classes and qualifications'; 
Australian Refrigeration Council n.d.,  'Licence types' 
29  NSW Fair Trading n.d.,  'Home building fees' 
30 Australian Refrigeration Council n.d.,  'Licence fees' 
31  Australian Refrigeration Council n.d.,  'About the ARC' 
32  Consultation paper, pp. 30-31 
33  NSW Parliament (2014),  'Mutual Recognition (Automatic Licensed Occupations Recognition) Act 
2014 — Explanatory note';  NSW Parliament (2014),  'Mutual Recognition (Automatic Licensed 
Occupations Recognition) Act 2014 — Schedule of amendments' 
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possess the electric componentry skills required to safely perform this work.34  In 
addition, COAG's 'National Occupational Licensing Scheme' attempted to deliver a 
single national licence.35  However, this project was terminated in 2013, after 
jurisdictions were unable to agree on the scheme's model and cost.36  

However, the frustrations of the past should underscore the need for reform that 
adequately serves the interests of affected businesses - as well as consumers and 
other stakeholders. Any view that the issue was a defeated cause would entail the 
preservation of a significant and unnecessary burden on thousands of small 
refrigeration and air conditioning businesses. 

Recommendation: The NSW Government should work with the Commonwealth 
Department of Environment, and the Australian Refrigeration Council, for 
agreement that NSW Fair Trading refrigeration and air conditioning licence 
holders are automatically recognised as ARCtick licence holders. 

34. 'Should the Fair Trading Act be amended to insert a general information 
standards provision?' 

An obligation to publish general information concerning the price, availability, and 
quality of goods and services is reasonable and proportionate in the obligation it 
imposes on business, relative to the informational benefit such a requirement 
provides to consumers. Accordingly, OSBC does not oppose the proposed 
amendment of the Fair Trading Act 1987 (NSW) to allow Fair Trading to publish 
information standards. 

However, the OSBC is somewhat concerned by the proposed imposition of a 
requirement that funeral service providers publish pricing information under this 
power. Small businesses are prominently represented in the Australian funeral 
services industry — particularly in rural areas.37  While the use of information 
technology by operators has become more common since 2014, the rate of 
technological progress in the industry is low.35  

Fair Trading's preferred information standard would require operators to publish 
prices of basic funeral packages on their own website. Given the prominence of 
small businesses in the industry, and its limited technological sophistication, it is 
likely that this requirement will impose an unreasonable burden on some operators 
for the simple reason that they do not operate a website. 

Fair Trading's alternate proposal to establish its own, searchable database of 
providers and prices would circumvent this issue. It would also provide consumers 

34  NSW Parliament (2014),  'Legislative Assembly Hansard - 17 September 2014 - Mutual Recognition 
(Automatic Licensed Occupations Recognition) Act 2014, second reading' 
'3  Refrigeration and Air Conditioning Contractors' Association Australia (2017),  'National licensing' 
36  Council of Australian Governments (2013),  'COAG Communique',  p. 5 
37 IBISWorld (2018), 'Industry report — funeral directors, crematoria and cemeteries in Australia', p. 24 
38  I BISWorld (2018), 'Industry report — funeral directors, crematoria and cemeteries in Australia', p. 26 
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Yours s 

with a reliable price aggregator tool, where industry representatives have raised 
concerns regarding the reliability of existing aggregator services.39  

More generally, Fair Trading should ensure that standards published under the 
information standards power are consistent with the NSW Government's fourth 
'Better Regulation Principle': "government action should be effective and 
proportional".40  Any standard requiring businesses to regularly publish information 
that is time-consuming or otherwise difficult to attain will likely fall foul of this 
principle. 

Recommendation: NSW Fair Trading should establish and operate the funeral 
services check database proposed in the consultation paper, rather than require 
services to publish price information on their own website. In the alternative, 
NSW Fair Trading should require services to publish price information only 
where the business already operates a website. 

To discuss this submission, please contact Thomas Mortimer, Senior Advisor, 
Advocacy and Strategic Projects, on (02) 8222 4196 or 
thomas.mortimersmallbusiness.nsw.gov.au. 

\-hcE51? 

Robyn Hobbs OAM 
NSW Small Business Commissioner 
August 2018 

39  ABC News (2017),  'Funeral comparison website peppered with legal threats';  The Guardian (2017), 
'Funeral pricing comparison website targeted with legal threats' 
40 Consultation paper, p. 15 
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