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Dear Professor Samuel, 
 
RE: Australian Supplier Payment Code (ASPC) Review 
 
Thank you for giving the Office of the NSW Small Business Commissioner (OSBC) 
the opportunity to provide a submission to the Australian Supplier Payment Code 
(the Code) review. 
 
The OSBC is committed to supporting and improving the operating environment for 
small businesses throughout NSW.  The OSBC advocates on behalf of small 
businesses in NSW, provides mediation and dispute resolution services, speaks up 
for small businesses in government and makes it easier to do business through 
policy harmonisation and regulatory reform. 
 
Background 
 
The OSBC is acutely aware of the impacts of late payment of invoices to small 
business, particularly in terms of cash flow.  Specifically, the OSBC believes that 
small businesses should never be the banks for other businesses.  The prompt and 
on-time payment of invoices is vital in ensuring the viability of many small 
businesses.  As such, the OSBC supports the Code as an important initiative to 
promote best practice and improve payment times across Australia. 
 
The 2017 NSW Small Business Strategy1 identified enabling better access to cash 
flow and capital as a key pillar in addressing some of the biggest barriers to small 
business success. 
 
In 2018, as the lead agency advocating for the needs of small businesses, the OSBC 
was responsible for the development and implementation of the Faster Payment 
Terms Policy. The OSBC has developed a simplified and streamlined process for 
small business registration, which will allow NSW Government small businesses 
suppliers to be paid faster. This will replace the current multiple cluster-specific 
registration processes.  Registration allows identification of small businesses when 
processing invoices. 
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5 days and 20 days to pay: NSW faster payment terms 
 

On 31 August 2018, the NSW Government announced2 a commitment to pay NSW 
Government small business suppliers in 20 days by the end of 2018 and in five days 
by the end of 2019. 
 
On the commencement of five days to pay payment terms in 2019, registered small 
businesses that supply the NSW Government with invoices of more than $10,000 up 
to $1 million will be paid faster than any other state or territory in Australia and on par 
with global best practice jurisdictions such as the United Kingdom.   
 
Once implemented, it is estimated faster payment terms will give NSW Government 
suppliers, who are largely NSW-based small sized businesses, earlier access to at 
least $3 billion in working capital.   
 
OSBC comments on the ASPC review 

 
1. The OSBC notes that the existing timeframe for signatory companies to comply 

with the Code is 18 months, the OSBC believes this is for too long. If this 
timeframe cannot be reduced, it should at least not be extended any later. 
Additionally, it should not be removed altogether as this would be a barrier to 
new signatories.   
 

2. Currently the reporting requirements, targets and performance of signatory 
companies in paying small businesses are not strongly enforced under the Code.  
Companies considering taking up the Code would find such reporting helpful for 
benchmarking their own payment times.  Small businesses would also take this 
information into consideration when engaging with signatory companies.  This 
could be made clearer in the Code.  

 
3. The Code should have spaced but regular independent oversight of compliance.  

This supports public reporting and benchmarking as described in point 2, which 
will identify compliant and non-compliant signatory companies.  Again, reporting 
requirements should be made clearer in the Code.    
 

4. The OSBC considers the BCA’s 30 days to pay policy as not delivering 
meaningful change in its current voluntary form. The NSW Government 
implemented a 30 days to pay policy for small business suppliers in 2011 and 
this was compulsory for all eligible agencies, as is the move to the current 20 
day and 5 day payment terms.  The OSBC would encourage the Code aligning 
with our Faster Payment Terms Policy.  

 
 
 
 

 

                                                
2
 NSW Department of Industry 2018 media release, ‘NSW Government delivers fastest payment 

terms in Australia’. 
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5. The OSBC welcomes the move from both Coles and Woolworths, in aiming to 
process payments to small businesses with net annual sales under $1 million per 
annum within 14 days3, though minimum performance targets and reporting 
(along the lines of what the ASPC requires) would better demonstrate this 
commitment. 
 

6. The OSBC works with many sub-contractors who have faced substantial 
hardship as a result of significant and continuing late payments.  We would 
encourage the Code be amended to ensure that all sub-contractors in the supply 
chain are also afforded improving payment times and practices. 

 
7. The application of the Code is limited without an accompanying register of small 

businesses, and this is why the OSBC requires small businesses to register.  
However, we have found that an onerous registration process discourages small 
businesses and that is why we have now adopted a very simple process.  This 
has been weighed against the risk and impact of paying a business sooner 
rather than later. The benefit of a simple registration process should be made 
clearer in the Code. 
 

8. The Code should apply to all small businesses.  Currently there are payment 
requirements in the building and construction industry that principals, head 
contractors, subcontractors and suppliers must follow. These are regulated by 
the Building and Construction Industry Security of Payment Act 1999 (the Act). 
All contractors doing construction work or providing goods or services as part of 
construction work under a construction contract, have the right to receive 
‘progress payments’ for work delivered.  Any reference to construction as per the 
Act should be consistent and made clearer in the Code.   

 
9. The current Code is voluntary, compelling neither which businesses must comply 

nor how far they should implement.  Any jurisdictional requirements for faster 
payments to small businesses should be complemented by the Code, but the 
most favourable terms to the small business should take priority.      

 
To discuss this submission, please contact Mr Jeremy Tripp, Advisor, Advocacy and 
Strategic Projects, on (02) 8222 4141 or jeremy.tripp@smallbusiness.nsw.gov.au. 
 
Yours sincerely 
 

 
 
Robyn Hobbs OAM 

NSW Small Business Commissioner 
27 September 2018 
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