
 

 

Dr Peter Boxall 
Chairman 
Independent Pricing and Regulatory Tribunal of New South Wales 
Regulation Review: Local government compliance and enforcement 
Level 8, 1 Market St 
SYDNEY NSW 2000 
 
 
Dear Dr Boxall, 
 

RE: Regulatory Review - Local Government Compliance and Enforcement 
 
Thank you for giving me the opportunity to comment on IPART’s Issues Paper “Regulatory 
Review: Local government compliance and enforcement”. 
 
As the NSW Small Business Commissioner, I have been appointed to advocate on behalf 
of small businesses in NSW and support small businesses by: 

• Providing dispute resolution services  
• Delivering quality business advice through Small Biz Connect  
• Speaking up for small business within government 

 
Small businesses represent 96 per cent of all businesses in NSW.  There are an 
estimated 680,000 small businesses which employ nearly 50 per cent of the State’s 
workforce. The small business sector has significant and frequent interaction with local 
government and therefore it is critical for small business to have an effective working 
relationship with local government.  
 
General comments 
 
Ineffective compliance and enforcement by local government has significantly had an 
adverse impact on a small business’ profitability and sustainability. Given the size and 
importance of the small business sector, adverse impacts on small business have flow on 
effects into the wider economy.   
 
Since being appointed as the NSW Small Business Commissioner in 2011, I have 
conducted two Listening Tours around the State to hear directly from businesses about 
the impediments they face which negatively impact on their business growth.  
 
My Listening Tours revealed the following complaints regarding local government: 
• Delays and perceived obstructionism by local councils in relation to planning and other 

business-related applications made by small businesses. These behaviours have the 
tendency to impose rules that hinder growth rather than provide solutions to encourage 
new jobs, promote sustainable development and create thriving local environments. 

• There was a widespread belief that local councils simply do not understand how small 
businesses operate, or appreciate the impact on those businesses of the regulations 
imposed on them and have a poor understanding of the multiple pressures and 
challenges they face.



 

 

As identified by the register of regulatory functions (prepared by Stenning & Associates), 
there are 121 individual regulatory functions conferred on local government by 67 pieces 
of legislation. These regulatory functions involve local government undertaking 309 
separate regulatory roles, which are administered by 8 Departments and Ministries and 
23 State agencies.1 This underlying framework means that local government is tasked 
with an incredibly complex and significant compliance and enforcement role. 
 
Specific comments on questions in Issues Paper 
 
I have read the Issues Paper and comment below in response to questions set out in the 
Issues paper. 
 
Local Approvals Policies (LAPs) can be used to prov ide exemptions from 
requiring approvals under the Local Government Act 1993. Should LAPs be used 
to provide more exemptions to reduce red tape? 
 
LAPs provide a valuable opportunity to reduce the administrative burden placed on 
business. Where appropriate, I encourage the greater use of LAPs to provide 
exemptions to small business. 
 
I suggest that the automatic expiry of exemptions 12 months after the declaration of a 
poll for an election (as prescribed in s165 of the Local Government Act 1993) be 
reviewed as the automatic expiry may cause unnecessary costs on businesses who 
have made commitments in response to the granting of an exemption. Possible ways to 
address this are: 
• Consider whether the automatic expiry should be retained. 
• Consider whether a mechanism can be used in specific circumstances where small 

business is adversely impacted by the automatic expiry. 
• For local councils to maintain a consistent approach to LAPs and better communicate 

the potential impacts to small business. 
 
IPART have developed a register of local government  regulatory functions. How 
useful is the register? Would there be any benefit in maintaining the register as an 
ongoing resource? 
 
The register is very useful because it provides better clarity both for government and the 
public about the roles and responsibilities conferred on local government. The need for 
better clarity is evidenced by the following uncertainty: 
• In July 2012 the Productivity Commission report, Performance Benchmarking of 

Australian Business Regulation: The Role of Local Government as a Regulator 
published identified 50 Acts in NSW that confer a regulatory responsibility on local 
government. 

• In October 2012 Stenning & Associates identified 67 Acts which confer regulatory 
responsibility on local government.  

 
I submit that the register should be maintained as better clarity will: 
• Assist the State government to better assess whether local government has the 

capacity to take on new responsibilities when developing or reviewing regulation 
given the existing regulatory roles of local government. Note this also requires a 
willingness by government (potentially a dedicated working group) to want to 

                                            
1 Stenning & Associates (2012), “Register of regulatory functions undertaken by Local Government in NSW”, p10. 



 

 

understand these issues and address instances where correct arrangements are not 
working. 

• Prevent unnecessary duplication across government by ensuring that regulatory 
activities are sufficiently coordinated and consistent between State and Local 
government (as noted in the Issues Paper).  

• Assist local councils to allocate appropriate resources to specific regulatory functions 
to reduce delays (and therefore costs on small business) in responding to regulatory 
applications. 

 
Are there any areas where compliance or enforcement  roles of local government 
and State Government agencies overlap or are unclea r? What are the impacts of 
this on business, the community councils or the Sta te Government? 
 
Planning is a key area where a lack of clarity exists between the regulatory roles of Local 
government and State government. IPART should give priority to this area of compliance 
and enforcement going forward. 
 
Can you suggest ways that local government and Stat e Government agencies can 
work together to reduce red tape? 
 
I submit that government should: 
• Develop better clarity around what regulatory roles exist and who is responsible for 

each of these roles. 
• Organise roundtables between state agencies, local councils and relevant 

stakeholders (e.g. Local Government and Shires Association) to critically assess the 
enforcement and compliance of regulations which fall under a specific agency’s 
portfolio. This dialogue will create better clarity around roles and responsibilities, 
reduce duplication and allow for frank discussion about finances, resources and 
guidance from State government to assist local councils with the regulatory roles 
conferred upon them.  For example, a roundtable between Roads and Maritime 
Services and Council stakeholders to critically assess the enforcement and 
compliance of regulations under the Roads Transport (Safety and Traffic 
Management) Act 1999, would be a suggested pilot opportunity.  

 
Does the Division of Local Government’s “Promoting Better Practice Review 
Program” assist local government in undertaking its  regulatory activities more 
efficiently? 
 
There would be great benefit in the Division of Local Government collaborating with the 
Office of the NSW Small Business Commissioner (OSBC) on this initiative in the future. 
The OSBC would be able to provide guidance on the ways that local councils could 
better service small businesses and more effectively manage regulatory compliance and 
enforcement measures. Aside from establishing a stronger conduit between small 
business and local and state government, the OSBC could strengthen local 
government’s ability to manage small business issues. 
 
Are there other ways to enhance assistance to counc ils? 
 
I suggest that the following assistance can be provided to councils: 

• Enhance the regulatory capacity and capability of local government through the 
development of standardised systems and processes to be used across all 
councils.  This will provide consistency in approach and greater efficiencies 



 

 

through savings made by not “reinventing the wheel” for processes and systems 
in each council. If this is unachievable, grouping councils in a geographical area 
and standardising processes within smaller groups of councils would reap real 
benefits. 

• State Government can assist with the provision and implementation of this 
infrastructure. 

• Training and collaboration between councils. 
 
Do councils have the resources and skills to undert ake regulatory activities 
effectively? 
 
In my view, given their broad array of functions, many councils are not equipped with 
sufficient resources to undertake the extensive regulatory activities that they are 
responsible for. In addition to this, appropriately skilled staff can be difficult to employ 
especially in regional areas. For example: 

• Local councils are required to manage 309 regulatory roles conferred on them by 
23 different agencies. This is an incredibly complex and onerous task which 
requires extensive resources and a high skill base to manage. These are two 
things that most councils, particularly those in regional areas, struggle to maintain.  

• Councils vary significantly in terms of their fiscal capacity, regulatory expenditure, 
geographic span, population density and socio-economic characteristics.  Despite 
this, each council has to manage the same set of enforcement and compliance 
obligations. As highlighted in the Issues Paper, these factors then impact on the 
regulatory burden imposed on small business. The lack of capability and 
resourcing in one council can cause significant delays in the granting of licences 
for many small businesses. 

• In many cases, local governments are seeking additional revenue streams (e.g. 
introducing new fees for licencing) to support their operations. This imposes 
additional costs on local business which inhibits growth rather that encourages it, 
and has the potential to contribute to the undermining of an entire region’s growth. 

• Competitive neutrality is another issue that has come to the OSBC’s attention 
whereby local councils are setting up business ventures in order to increase 
revenue streams. The issue however is that these ventures are being set up in 
direct competition with pre-existing local businesses and are ultimately impacting 
on these businesses profitability. 

 
Can you provide examples of how a lack of council r esources or skills impacts on 
business or the community? 
 
Development application process 
The OSBC was approached by a small business that was experiencing problems with a 
council’s modified Development Application (DA), involving the granting of extended 
trading hours and a liquor licence.  
 
While the modified DA was approved, when the business began operating during the 
extended trading hours and serving alcohol, the council referred to the business’ original 
DA and claimed that the business did not have the required approvals. When the 
business explained that council was referring to an out-dated DA, the council 
acknowledged its mistake and then incorrectly began referring to the neighbouring 
property’s DA and wrote to the Office of Liquor Gaming and Racing to argue that the 
business was not licensed to serve alcohol at the times permitted, who then contacted 
the business regarding their licencing rights.  



 

 

 
As a result of the council’s apparent lack of capability in properly managing its DA 
function (including maintaining accurate records), this small business wasted a 
significant amount of time resolving these mistakes which ultimately impacted on the 
business’ operation and profitability during this period. This example also highlights the 
poor coordination between state and local government regarding this compliance and 
enforcement role which has in the end had an adverse impact on business.  
 
Environmental Compliance 
The OSBC was approached by a small business regarding concerns that the application 
of the Liquid Trade Waste Regulation Guidelines 2009 by local councils is imposing 
unnecessary compliance burdens on small businesses throughout NSW. It may also not 
be delivering the objectives of improved environmental outcomes.  
 
The NSW Government’s Country Towns Water Supply and Sewerage Program provides 
financial assistance towards capital costs of approved sewerage and water supply 
infrastructure to local water utilities. To be eligible for financial assistance, local water 
utilities must comply with the NSW Best-Practice Management of Water Supply and 
Sewerage Framework. This includes implementation of the Liquid Trade Waste 
Regulation Guidelines 2009.  
 
The OSBC’s investigations indicate that some local councils are requiring onerous 
compliance burdens on small businesses under the Liquid Trade Waste Regulation 
Guidelines 2009 which may not be necessary to meet the intended policy objectives. For 
example: 
• Businesses producing hot food are classified as “low risk liquid trade waste 

dischargers” and therefore generally required to install and maintain a 1,000L grease 
arrester. 

• This “one size fits all” requirement is not be appropriate for small businesses that 
produce very little grease.  

• There are smaller apparatus available in the market that would better suit the 
requirements of some small businesses and impose less of a cost burden on 
businesses.  

• Where an exception is granted, the business is still deemed non-compliant and is 
subject to an additional usage charge of $12.88/kl. This could cost a small business 
emitting minimal grease hundreds of dollars a year.  

 
Our ongoing investigations indicate that there needs to be more flexibility in relation to 
the application of this policy with respect to businesses’ volumes and grease outputs.  
 
How can councils improve their resources or skills?  
 
Improved communication & provision of information 
Many small businesses are confused about the role and relationship of government at all 
levels. Small businesses are time poor and require the correct information to be easily 
accessible – they are much less concerned about which level of government provides 
which service, as long as they get the help they require. 
 
It is essential that local councils communicate clearly with the small business sector so 
that they understand the services provided by the council and how and where to access 
the information they require.  
 



 

 

Communication between local councils and state government must be improved for 
service delivery to be effective. Many councils are unaware of their responsibilities and 
where they are aware, there is general a culture of not proactively engaging with state 
government agencies to clarify how they should administer regulations. This often results 
blanket applications which do not necessarily achieve the policy objectives intended. 
Therefore local councils need to be encouraged to seek guidance from state agencies 
and be able to provide feedback to state agencies when the administration of regulatory 
functions needs to be changed or reviewed. 
 
Reduce delay costs 
Small business owners report frustration with local council decision-making and the 
resulting strain on their business. There is a widespread belief by small businesses that 
councils often have poor understanding of the many challenges confronting small 
businesses and the impact of regulations on them.  
 
Small businesses have reported to the OSBC that the strains on their business are 
further complicated by costly and extremely time consuming development application 
processes as well as inconsistent approaches across different councils, for example no 
consistency of the definition of bulky goods between councils. 
 
It is widely recognised that many councils lack expertise when dealing with small 
businesses and that Councils commonly apply a “one size fits all” approach to small 
businesses. Councils therefore need to develop an appreciation of the fact that time is of 
critical importance to the sustainability of small businesses.  
 
Leverage the capabilities of other councils 
As highlighted in the Issues Paper, greater collaboration between councils enables 
economies of scale through the sharing of resources and knowledge (e.g. joint 
inspections).  It also encourages consistency in approach across local government areas 
and mutual recognition. Each of these benefits delivers savings and greater certainty for 
business. 
 
While 600 collaborative arrangements already exist between councils in NSW, the 
approach being taken needs to be critically assessed. For instance, Sister City 
agreements predominantly exist between urban councils. Given that skills shortages are 
a major issue in regional centres, regional councils should be encouraged to enter into 
agreements with urban councils that have the skill base and resources that the regional 
council is lacking.  
 
For example, the OSBC received contact from a regional council that is located in an 
area with several State and Federal infrastructure projects being rolled out. The 
personnel required to process and manage the relevant compliance and enforcement 
responsibilities has been so great that it has adversely impacted on the council’s ability 
to process local business development and licence applications, consequently causing 
significant delays for business.  
 
If a collaborative Sister City arrangement was organised for this regional council, these 
issues could be alleviated by seconding appropriate staff from the urban council during 
this period of specialised work.  In the long term, information sharing between staff would 
also occur enabling these regional councils to develop sustainable new skills. 
 
 



 

 

Economic Development 
Inconsistency exists across local councils regarding the resources that are dedicated to 
economic development. Some councils consider that they have a strong role to play in 
economic development and others little to none. This lack of consistency gives an 
unclear message to business about the role of local government. 

If you are operating a business across more than 1 council area, how do 
differences in council approaches impact on your bu siness?  
 
Mobile food vendors 
A small business owner contacted the OSBC regarding mobile food vendor regulations 
that were impacting negatively on their businesses.   
 
Under the Local Government Act 1993 and the Food Act 2003, each local council in 
which a mobile food vendor operates may charge inspection fees.  These fees may vary 
in cost and frequency between councils. This creates increased uncertainty for operators 
and increases compliance and financial costs on these mobile food vendors.  
 
Mobile food vendors are designed to operate in different locations and some may 
frequently cross a number of different council jurisdictions.  The combination of state and 
local government regulations imposes burdens in terms of multiple registration fees, 
multiple inspection fees and multiple safety inspections by different councils. This also 
inhibits the potential for growth of these businesses given the additional regulatory 
burdens that are required to extend their services into new areas. 
 
The OSBC is now working closely with the NSW Food Authority to try to minimise the 
burden on small business operators, whilst ensuring that health concerns are 
appropriately addressed.  
 
Skip bins 
In the Eastern Suburbs of Sydney two neighbouring councils have entirely different 
policies regarding the cost of using skip bins. At one council it is free, however at the 
neighbouring council, a permit and fee is required. Not only is a permit required, this 
permit is not available online, therefore requiring the business to expend time going into 
the council for a permit. For a tradesperson operating across both councils, this is an 
unnecessary impost that could easily be made consistent with the processes of the 
neighbouring council. 
 
How, and in what areas, could coordination between councils be improved to 
reduce unnecessary regulatory burdens on business a nd the community? 
 
Standardisation of forms and procedures  
There should be common forms and procedures across councils within the same region, 
if not across the whole state. 
 
Planning flying squadron 
Establish a squadron of planning experts that can be sent out to councils across the 
state to fill a gap in skills when required, for example when large infrastructure projects 
are being rolled out. 
 
 
 



 

 

Online permits 
As highlighted in the Issues Paper, adopt a similar approach to Western Australia 
whereby several councils within the one region collaborate to develop an online permit 
system using the same software and therefore sharing the setup costs. 
 
In what areas could mutual recognition (e.g. recogn ition of registration in multiple 
local government areas) be used to reduce regulator y burdens on business or the 
community? 
 
As per food vendor and skip bin example above. 
 
What specific local government compliance or enforc ement activities are imposing 
unnecessary costs on business or the community? Wha t are these costs (e.g. 
form filling, reporting, compliance, delay, fees an d charges)?  
 
As stated in the Issues Paper, complying with regulatory requirements is likely to incur 
costs, therefore streamlining inspections (and reducing the frequency of inspections 
where appropriate) and the provision of information and record keeping will be an 
immediate saving for business, particularly small businesses whereby the impact of 
regulatory costs is greater compared to the size of its business.  
 
Duplicative reporting and inconsistent standards are regulatory burdens which are not 
necessary to achieve the required objectives of the regulations.  
 
Local council planning decisions 
There is a common complaint from small businesses that local council staff do not 
understand the financial impacts on small businesses in complying with duplicative and 
excessive assessment procedures and waiting for significant periods for council 
assessments on planning applications.   
 
There is anecdotal evidence that the current situation in some council areas has arisen 
due to lack of adequate resourcing of councils (including appropriate skilled planners), a 
culture that is not strongly focussed on customer service or an appreciation of how 
businesses operate. 
 
Due to the fact that local councils play a significant role in planning decisions, there is a 
real concern about the increasing financial impact on businesses and the opportunity 
costs of lost productivity that result from poor decision-making. There is a risk that this 
trend could hinder the sustainable development of communities in the longer term. 
 
Local councils, over time, have developed complex processes that are applied to all 
applicants, regardless of their capacity to deal with these processes. This means that 
there is no discretion about how councils can work cooperatively with small businesses 
in a way that may be more appropriate than the way they deal with large businesses.   
 
Small businesses are less financially able to deal with long delays in processing.  
Despite this, there is no capacity within councils to respond to the fact that the financial 
impact for small businesses is more arduous. It should not be acceptable that the 
approval process for development applications can take years, in some instances, for 
what can be minor works. This can result in a small business deciding that growth of their 
business is not an option for them.   
 



 

 

Whilst provisions exist for pre-existing development use rights, the OSBC has been 
made aware of certain circumstances where these rights have not been upheld. This 
issue was brought to my attention by a regional business that had been in operation for 
over 20 years in a light industrial zone with pre-existing use rights to conduct two shifts 
per day. However, as a result of re-zoning and the creeping of residential zones 
alongside light industrial areas, this business’ operating hours were restricted and 
reduced to one shift per day by council in response to residential noise concerns. 
 
A significant concern for business is that if an applicant appeals a decision or seeks to 
make a formal complaint there is a fear of retribution and that future applications will not 
be fairly treated. There is not currently an effective mechanism through which applicants 
feel they can receive a fair hearing about the assessment of their application. If local 
councils knew that a third party could actively review their decision-making processes, 
such as the Local Better Regulation Office which exists in the UK, this may provide some 
comfort to applicants. 
 
Car parking contribution levies 
The OSBC has received a number of complaints about councils imposing significant car 
parking contribution levies, which negatively impacts on the growth of local businesses. 
In the instance of a metropolitan Sydney council, a car parking contribution levy of 
$31,000 per additional seat in a café was applied to a proposed expansion (amounting to 
approximately $500,000).  It is noted that no development proceeded, based on these 
substantial fees by council.  
 
In a regional area, a new small business was advised that there would be a car parking 
contribution levy of $11,000 applied for parking spaces for 20 vehicles (amounting to 
$220,000 for this particular business). Again, this financial impost resulted in the small 
business operator deciding not to proceed with the investment. 
 
Upfront fees 
In some instances, upfront fees required at the start of the development application 
process have been so excessive that small businesses have decided that expansion is 
not viable.  
 
Small businesses owners have also been requested to pay upfront fees for pre-
development application meetings with decision makers in council, which leaves less 
money for businesses to spend on profit-related activities. In these cases, a common 
result is that a business owner decides not to grow their business or employ more staff.  
 
This is such a common story that the opportunity costs and lost productivity growth is 
likely to be significant Australia-wide. 
 
Are the principles of best practice regulatory envi ronment (as set out in the paper) 
a sound basis for assessing good compliance and enf orcement practices and 
testing reform options?  
 
The principles of best practice outlined in the UK Hampton Review and the UK regulators 
Compliance Code would be a good framework to adopt for compliance and enforcement 
policies in NSW. 
 



 

 

I believe there would be benefit in setting up a Local Better Regulation Office as in the 
UK, particularly with the power to implement, monitor, co-ordinate and prioritise 
regulatory activity between and within levels of government.  
 
This authority could provide an opportunity for local government to be more responsive 
to changes in the market and effect positive change to processes when required. 
Currently several taskforces and panels exist for local government.  However, there 
would be great benefit in having one authority which could consolidate all these functions 
and more importantly focus specifically on the effectiveness of current compliance and 
enforcement measures. 
 
What specific reforms to local government complianc e and enforcement activities 
would reduce unnecessary regulatory burdens to busi ness and the community? 
 
Standardised definitions & processes and systems 
A lack of consistency around the definitions used for applications, for example “Bulky 
Goods” and the required processes and systems, creates huge uncertainty for 
businesses trying to adhere to local government compliance requirements. If greater 
collaboration between councils occurred regarding both of these aspects of compliance 
and enforcement, huge efficiencies for be gained for business. 
 
Administrative costs 
The following measures would reduce unnecessary red tape costs on small business: 
• Consolidate Reporting – To reduce multiple registration requirements, businesses 

should only have to provide information once and the relevant areas of local 
government should then be able to access this information from a central location 
when required. 

 
• Consolidate inspections – Combine all the relevant inspections required for a 

business into one visit. This would then reduce the time that small businesses have 
to expend and make available for inspections and minimising the disturbance to their 
business. 

 
Thank you again for giving me the opportunity to comment on the IPART review into 
local government compliance and enforcement. Should you wish to discuss any of the 
issues raised in this submission further please contact Jane Want, Policy Advisor, on               
(02) 8222 4818. 
 
Yours sincerely 

 
Yasmin King 
NSW Small Business Commissioner 
20 November 2012 


