
     

 

 
Dr Peter Boxall 
Chairman 
Independent Pricing and Regulatory Tribunal of New South Wales 
Reforming licensing in NSW: Review of licence rationale and design 
Level 8, 1 Market St 
SYDNEY NSW 2000 
 
 
Dear Dr Boxall, 
 

RE: Reforming licensing in NSW: Review of licence ratio nale and design 
 
Thank you for giving me the opportunity to comment on IPART’s Issues Paper 
“Reforming licensing in NSW: Review of licence rationale and design”. 
 
As the NSW Small Business Commissioner, I have been appointed to advocate on 
behalf of small businesses in NSW and support small businesses by: 

• Providing dispute resolution services, 
• Delivering quality business advice through Small Biz Connect, and 
• Speaking up for small business within government. 

 
Small businesses represent 96 per cent of all businesses in NSW and employ nearly 50 
per cent of the State’s workforce. It is therefore critical that licensing supports good 
business operations rather than causing a hindrance. If the administration and design of 
a licence has an adverse effect on a small business’ profitability and sustainability, the 
flow of effects are far reaching and do not only impact that one business, but instead a 
whole industry and the greater economy. This symbiotic relationship is even more 
important given that there are currently 1000 different types of licences in NSW that 
affect businesses, individuals and the community. Most are administered by NSW 
Government departments and agencies, with about 50 administered by local councils. 
 
Since being appointed as the NSW Small Business Commissioner I have conducted 
two Listening Tours around the State to hear directly from businesses about the 
impediments they face which negatively impact on their business growth. Some of the 
most common complaints I hear are regarding the delays and administrative burden 
caused by licence applications and procedures. The current licensing system has a 
tendency to impose rules to hinder growth rather than provide solutions to encourage 
new jobs, promote sustainable development and create thriving business environments.  
 
I have read the Issues Paper and offer comments on the following questions posed in 
the paper:



     

 

Priorities for licence reform 
Which licences have the greatest effect on business  (including small business) 
and the community? 
Licences that have the greatest effect on small businesses include those that:  

• require an excessive amount of time to administer, 
• involve lengthy delay periods in order to acquire a licence which prevents the 

business from operating at an optimum capacity, 
• involve costly fees and charges which in isolation may appear minimal from the 

department’s perspective, however when combined with numerous other 
licences and operating costs these charges become onerous, 

• require regular inspections which place a time impost on the operation of a 
business.  

 
Which factors or criteria can we use to identify li cences that should be removed 
or reformed? 
Regulators need to critically assess what the need is for a licence and what the 
objectives are that they are trying to achieve through a licence. A licence should be 
reformed or removed if the introduction or existence of a licence is in actual fact 
resulting in an unintended outcome. For example, if a licence places an increased 
administrative burden on a business or if a business has to lay off staff because they 
are struggling to meet the requirements of a licence. This licence is actually 
exacerbating the very thing it is mandated to regulate, for example ensuring a safe 
working environment. As highlighted by the paper, a licence must be well designed and 
efficiently administered so that it achieves its objectives at least cost to society. 
 
Which specific licences are unnecessary? Why? 
Unnecessary licences include licences that authorise activity that has a minimal to nil 
risk level. These licences can often be identified at the local level whereby some local 
councils require a licence for a certain activity and others do not. This is confusing for 
the market and indicates that perhaps this activity does not require licencing. For 
example in the Eastern Suburbs of Sydney two neighbouring councils have entirely 
different policies regarding the use of skip bins. At one council it is free, however at the 
neighbouring council there is a fee and you require a permit to use the bins per day. For 
a tradesperson operating across both councils, this is an unnecessary impost that could 
easily be streamlined with the processes of the neighbouring council. The question in 
this case is whether the cost of administering the licence is greater than the benefit? 
 
Which licences include unnecessary or excessive req uirements? Why are they 
unnecessary or excessive and how should they be ref ormed? 
Licences that include unnecessary or excessive requirements are those that have 
inspections at an unreasonably regular frequency which places an impost on a 
business’ operation. NSW should consider adopting the approach taken in the 
Netherlands whereby licence holders that have a good track record of compliance are 
subjected to less frequent inspections than those who have previously breached their 
licence conditions. This goes one step further than the risk based approach adopted by 



     

 

some regulators. Additionally, inspections must be streamlined or consolidated so that 
they are grouped where possible.  
 
Similarly those licences that have unrealistic auditing and reporting periods lead to a 
lack of compliance due to the difficulty involved in adhering to the auditing or reporting 
schedule.  
 
Which licences are not efficiently administered? Ho w can administration be 
improved? 
Licences that are not efficiently administered include those that have different 
requirements depending on the local government area. Similarly, many licences require 
the provision of identical information for other licences that are held by the business and 
are administered by the same level of government, if not the same agency or local 
council. In order to prevent the duplication of information provision, data sharing 
between agencies at all levels would ensure that a business only needs to provide 
information to government once. 
 
Examples have been brought to the Office of the Small Business Commissioner’s 
attention whereby state government agencies are not conducting adequate due 
diligence when determining whether an applicant meets specific legislated licensing 
criteria. As result this is contributing to a market imbalance between industry players 
whereby there is an excess supply of participants in an industry. This in turn reduces 
the price that businesses can charge for a product and ultimately impacts the viability of 
genuine industry players.  
 
In addition to this, a lack of communication between state and local government is 
causing considerable problems for the administration and effectiveness of licences that 
have been delegated by the State government to the local government level. This is in 
turn creating a lack of clarity in the market about the objectives of a specific licence. 
This is then causing both the state and local government to lose sight of the intended 
policy objectives of the licence.  
 
For example, the Office of the Small Business Commissioner was approached by a 
business that was experiencing problems implementing the provisions of a modified 
Development Application (DA) that had been previously approved by council. These 
provisions included the granting of extended trading hours and a liquor licence. 
However when the business began operating during the extended hours and serving 
alcohol, the council referred to the business’ original DA arguing that the business did 
not have the required approvals. When the business explained that council was 
referring to an out-dated DA, the council acknowledged their mistake and then 
incorrectly began referring to the neighbouring property’s DA and wrote to the Office of 
Liquor Gaming and Racing (OLGA) to argue that the business was not licensed to serve 
alcohol. OLGA then raised these concerns with the business arguing that the business 
did not have an approved liquor licence. These mistakes ultimately impacted on the 



     

 

business’ operation and profitability during this period and meant that the business had 
to waste a significant amount of time resolving these issues. This example highlights the 
poor coordination and communication that occurs between state and local government 
regarding the administration of licensing.  
 
Framework to assess licences 
Would PwC’s draft framework and guide be effective in identifying or preventing 
unnecessary licences; ensuring that licences are we ll designed and ensuring that 
licences are efficiently administered? 
PwC’s draft framework provides an effective tool for agencies and local government to 
critically assess the design, administration and justification of current or prospective 
licences. 
 
Regarding Stage 3 of PwC’s licensing framework - ‘Is licensing administered 
effectively/efficiently?’ instead of only asking whether a licence is being administered 
effectively or efficiently, there needs to be a specific question asking whether 
streamlining and online technologies have been utilised where appropriate. This will 
force agencies and local councils to question whether all necessary online measures 
have been utilised, as opposed to allowing the regulator to take the stance that paper 
applications for example is the most efficient process to use.   
 
As an overarching guideline, Stage 3 of PwC’s framework highlights the importance of 
considering licence requirements in other jurisdictions and comparable sectors. The 
framework suggests that if differences in requirements across jurisdictions or 
comparable sectors do exist, consideration should be given to harmonisation, mutual 
recognition or unilateral recognition. This is an incredibly important point, particularly 
that of mutual recognition. I recommend then that this point be incorporated into the 
actual framework and made an additional “step” in Stage 3.  
 
Can PwC’s draft framework and guide be effectively applied by regulators when 
proposing new licences and reviewing existing licen ces? 
The key question when considering whether PwC’s framework can be effectively 
applied by regulators is how will a regulator’s assessment of the licensing framework be 
monitored? Whilst the framework that PwC has developed has many merits, there is a 
risk that government agencies will not utilise the tool or do so in a purely cursory 
manner. There needs to be an outcome based approach to pressure test the stages of 
the Framework, otherwise it will be become a tick and flick process. 
 
One solution is that a completed framework be submitted to the Better Regulation Office 
whenever a licence is proposed or is due to be reviewed. In doing so the licence cannot 
be introduced or continued unless this assessment has been conducted and the 
outcome of this assessment indicates that licensing is required. The main drawback of 
such an approach is that it will bring with it a degree of red tape for state and local 
government. However one could assume that once the initial assessment has been 



     

 

conducted for a specific licence, the burden would be far reduced when it comes time to 
review the licence again. Whilst this does involve work from the government’s 
perspective, it is warranted given the negative flow on effects and far greater cost to 
business and the community that could potentially result from a poorly designed, 
administered and unjustified licence. 
 
What improvements can be made to PwC’s draft framew ork and guide? 
IPART needs to ensure that costs are not passed onto the consumer or business as a 
result of reviews conducted by regulators using this framework. Whilst the importance of 
the review of licences is acknowledged, IPART needs to consider how to avoid the 
unintended consequence of regulators using the review as an opportunity to increase 
their fees and charges and argue that they are doing so in accordance with Consumer 
Price Index for example.   
 
IPART should also consider including an additional step as part of the framework which 
would require government agencies to engage with industry stakeholders early in the 
process regarding the introduction or review of a licence. This would ensure that 
business’ needs were taken into consideration during the design and review of a 
licence. 
 
Which case studies should we use to test PwC’s draf t framework and guide? 
An example that has recently come to the Office of the Small Business Commissioner’s 
attention relates to the new schedule of fees for security guard licences under the 
Security Industry Act 1997 which took effect on 1 November 2012. This new schedule of 
fees introduces significantly increased charges for Master Licence categories causing 
an increase in some instances by over 500 per cent. The Security Licencing and 
Enforcement Directorate who administers this licence, has validated this increase on a 
risk based compliance and enforcement model and cost recovery basis. Such an 
increase is not viable for many industry players and points to the urgent need for review 
through a more thorough tool such as PwC’s draft framework. Our Office is happy to be 
contacted to discuss this matter in further detail if required.  

Thank you again for giving me the opportunity to comment on the IPART Issues Paper 
on ‘Reforming licensing in NSW: Review of licence rationale and design’. Should you 
wish to discuss any of the issues raised in this submission further please contact  
Jane Want, Policy Advisor, on (02) 8222 4818. 
 

Yours sincerely 

 

Yasmin King 
NSW Small Business Commissioner 
12 December 2012 


