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Dear Assistant Secretary 
 

REVIEW OF AUSTRALIAN CONTRACT LAW 
 

As the NSW Small Business Commissioner, I have been appointed to advocate on behalf of 
small businesses in NSW to: 

• provide low cost dispute resolution services, 
• advise on reducing regulatory burden, and 
•  identify ways in which Government can create a climate for the small business sector 

to flourish. 
I have reviewed the discussion paper "Improving Australia's law and justice framework" and 
offer the following comments for consideration. 

 
Unfair contract terms 
Unfair contract terms are the most significant issue associated with Australian contract law 
raised by small business operators. Significant reform is necessary. 

 
The national unfair contract term laws (introduced 1 July 2010) were designed to address an 
imbalance in bargaining power where one party may suffer loss or other detriment.  However, 
these laws are limited to protect consumers. These laws (or similar measures) need be 
extended to cover business operations. 

 
Specifically, if an individual enters into a contractual agreement, they are afforded a 
significant level of protection under current legislation. If that same person enters into the 
same type of contractual agreement as a business, they are operating under a different 
framework. They are expected to understand and comply with significant amounts of 
legislation with limited protection. The social cost of business failure is significant. Given that 
there are approximately 420 000 non-employing businesses in NSW (1 306 000 nationwide), 
this is a significant concern. 

 
Codification 
Codification of .contract law would significantly increase accessibility and simplicity. 
Specifically, it would make it easier for small business to obtain reliable and cost effective 
legal advice. lt would also improve the access of international parties seeking to contract with 
Australian business. lt is acknowledged that codification raises a significant number of issues 
and would be a major change in the operation of the law. However, it is an issue which I 
consider to be worth exploring in more detail. 

mailto:we.assist@smallbusiness.nsw.gov.au
mailto:we.assist@smallbusiness.nsw.gov.au


Level43, MLC Centre, 19 Martin Place, GPO Box 5477,  Sydney NSW 2001 
Phone:(61 2) 8222 4800 Fax: (61 2) 8222 4816 Email: we.assist@smallbusiness.nsw.gov.au  

Harmonisation and the digital economy 
There are differences in Australian contract law between the Commonwealth, States and 
Territories. This increases the cost and complexity for small business to engage in 
transactions with parties in other jurisdictions. This is a particular issue when transactions are 
taking place over the internet as it can be difficult to know which jurisdiction is operating. 

 
Participation in the digital economy is paramount to the long-term success of small business. 
E-commerce enables small business to enhance their competitiveness and realise the 
benefits of economies of scale. The current system is inadequate for active and meaningful 

....;----participation-in-the digital economy. Therefore, true-harmonisation of contract law would 
provide significant benefits to small business. 

 
Mediation 
My Office provides small business with access to low cost mediation services. This often 
helps small business reach their own solution, avoiding high cost, time consuming, and 
complex legal action. 

 
The framework for the NSW Small Business Commissioner, which is currently being 
consulted upon, proposes that appropriate tools be available to encourage parties to mediate 
their disputes with other business, government agencies or local councils (through a formal 
request). The success of this approach lies in the fact that the mediation is non-binding and 
agreements made are in the parties' commercial interest. 

 
As part of the proposals being consulted upon in NSW, it is proposed that there be 
arrangements with government bodies, requesting them to participate in mediations if there is 
a dispute with a small business. Also, it is proposed that private sector businesses and local 
councils have the opportunity to be recognised on a published list of 'small business friendly' 
organisations. Businesses would sign an agreement to work collaboratively with small 
business and participate in mediation when formally requested. 

 
I would like to see encouragement to participate in mediation, as proposed for NSW, adopted 
nationally. 

 
Innovation 
I support the review of contract law rules that create unnecessary financial burdens on small 
business, thereby impeding creativity and innovation. 

 
Reform options 
Substantial reform of contract law is required. Significant change is required to deal with 
unfair contracting concerns and to keep abreast of technological change. Simplification would 
be the next best reform option. However, it would not adequately address issues raised by 
small business. For simplicity, mandatory reform is preferred. Any opt-in or opt-out model 
would certainly create significant confusion. 
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Education 
Education is an appropriate tool to consider in parallel to reform. Educating users of contracts 
is essential to reduce future conflict. Online contracts/dealings are an area of particular need 
for education. 

 
Stakeholder consultation 
lt is essential that small businesses are consulted as part of this reform process. 

 
A webpage and survey are a good first start for providing information about opportunities for 
stakeholder consultation. However, as small business operators represent a diverse range of 
industries and cultures, multiple channels-are required achieve adequate engagement. My 
Office would be happy to assist in this regard. 

 
I would appreciate the opportunity to meet with you to discuss the issues raised in this 
submission and other small business related matters. Please contact Coralie Gordon 
(Advisor, Advocacy) on 8222 4820 or by email at coralie.gordon@smallbusiness.nsw.gov.au. 

 
 
 

Yours sincerely 
 

 
 

Yasmin King 
Small Business Commissioner 
15 July 2012 
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