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Dear Commissioner 
 
2013/14 Review of Retail Shop Leases Act  
 
I understand that submissions have been invited in respect to the above review. 
 
Due to work pressures I can-not provide much detail in relation to the 
suggestions I make but I hope they generate some discussion and perhaps result 
in changes which I believe would be fair and useful. 
 
 
Registration of Retail Shop Leases and lodgement of related documents 
 
Your office should be provided with copies of all: 
 
1 Lessor Disclosure Statements given; 
2 Lessee Disclosure Statements given; 
3 Retail Shop Leases entered into; 
4 Documents in relation to those Leases (whenever executed) which: 
 (a) amend or vary the terms or conditions of a Retail Shop Lease; 
 (b) or a consequence of which is that the effective rent which might be  
  paid during the lease (the initial term, extended term or renewal  
  term) is different to that stated in the relevant lease e.g. written  
  agreements including but not limited to Deeds or other documents  
  (e.g. letters exchanged) of Incentive, Fit-out, Concession and or  
  Rent Abatement or Reduction for whatsoever reason. 
 



 
 

Notes to 1 and 2 
 
A prospective Lessee should be able to review Lessor and Lessee Disclosure 
Statements to identify situations when after lessee disclosure the parties do not 
enter into the proposed Lease. 
 
I also suggest that a prospective Lessee should be able to communicate with 
Lessees that do not enter into a lease after making disclosure to ascertain why 
they did not enter into the proposed lease and to be able to do this at any time.   
 
Lessors might then be lease likely to make or allow authorised persons to make 
false or misleading statements, representations or misrepresentations which 
cause a prospective Lessee to expend resources and or time in anticipation of a 
lease but then be told that the Lessor will not proceed with the lease because of 
what is recorded/alleged in the Lessee's Disclosure Statement. 
 
 
Notes to 3 and 4 
 
Prospective Lessees and their advisers ought to have access to this information 
in order to properly determine reasonable rent for a shop. 
 
Valuers specialising in Retail Shop Leases should be able to easily find out 
effective rent being paid for similar shops. 
 
If rental income is one basis on which the value of land and the improvements 
thereon might be determined then the true rental income should be available to 
valuers.  How many people have invested into shares or units in a trust based on 
false or misleading information in regard to the value of the assets of the 
company or trust?   
 
 
Contracting out of Act prohibited 
 
A provision of any Agreement (including but not limited to the Lease) which 
purports to or has the effect of excluding any provision of the Act should be void 
e.g. Deeds of Assignment or Deeds of Covenant. 
 
I have had situations where desperate people have sought to have a Lease 
assigned to be informed that the landlord will only agree to this if the lessee 
agrees that they can-not seek compensation etc. based on acts or omissions of 
the landlord during the term of the Lease.  They have signed and lost their right 
to claim. 
 
They need be able to seek an order that such a provision is void and an urgent 
injunction if necessary so that the proposed assignment of lease can proceed. 
 
 
 



 
 

Section 62B of the Act 
 
I believe that it would be fair and result in savings for the administration of the Act 
and justice if the Act was amended so that section 62B consisted only sub-
sections (1) and (2). 
 
What is in sub-sections (3) and (4) should be separated from the remainder of 
section 62B and the lessee and lessor ought to be able to seek compensation it 
it/they can prove that one of the acts or omissions listed in sub-sections (3) or (4) 
caused them loss or damage without needing to prove a high level of moral 
obloquy or that the party which is alleged to have caused or contributed to the 
cause of loss or damage was 'evil' or what is alleged is 'disgraceful' or 'morally 
tainted'. I suggest it should be enough that they wilfully did or omitted to do as 
alleged. 
 
The section, as enacted, gives rise to difficult, expensive, and time consuming 
legal argument. 
 
For my part I do not understand where the need to prove such things sits with the 
wording of section 62B (3) (i) of the Act which speaks of "unreasonableness". 
 
Section 62B (3) and (4) (k) speak of the extent to which the lessor and lessee act 
in good faith.  I suggest that a review of the case law in respect to good faith will 
disclose consideration of what is reasonable or what is honest (which might 
include reasonableness) or what might result in a party not receiving the benefit 
of what was bargained. I do not believe that any of these things is said to require 
moral obloquy. 
 
 
Yours sincerely 
 
 
 
 
Stephen Bullow 
Barrister-at-Law 
 
 
 
 
 
 
 
 
 
 
 
 
 



 
 

 


