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Dear Ms Barron, 

Re: Retail Leases Act Review 

I write to provide input from the Australian National Retailers’ Association (ANRA) for the review of 

the Retail Leases Act 1994 (the Act).  

ANRA represents Australia’s largest retailers across the full spectrum of retail goods and services. 

ANRA’s membership includes leading household names in supermarkets, department stores and 

specialty retailers. ANRA’s members account for more than $110 billion of the $260 billion in retail 

spending across Australia annually. 

ANRA members generally operate stores that are larger than 1000 square meters and therefore any 

associated leases are not covered by the Act. ANRA also understands the Act is primarily focused on 

governing the relationship between smaller retail businesses and landlords. ANRA recognises that 

large retailers, including its members, have a greater capacity to negotiate with landlords. Our 

members generally do not require the protections provided by the Act, which largely manifests itself 

in additional red tape in the selected instances where it does apply to large retailers. 

Large retailer exemption 

One specific area of the review that does impact on large retailers is the large store exemption. The 

review discussion paper put forward the idea that being identified as a publicly listed company could 

be a better proxy for size than the current exemption threshold of stores of 1000 square meters or 

more, or a lease of 25 years or more. The discussion paper pointed out that Victoria, South Australia, 

Western Australia and the Northern Territory currently use listing status as the exemption threshold 

and that Queensland is also considering this. 

ANRA recommends that a public listing exemption could be included as an additional criteria, rather 

than replacement, for exemption from the Act.  

ANRA is aware of a small number of large privately owned retailers currently exempt from the Act 

that would be captured if the store size/lease length exemption was replaced by a public listing 

exemption.  For example, ANRA member Best & Less would fall into this category. Capturing retailers 

such as Best and Less in the Act will not improve the operation of the Act, nor result in better lease 

outcomes in NSW. Large retailers would prefer to engage in commercial negotiations with landlords 

rather than being inhibited by the unnecessary (for them) red tape of the Act. 

Apart from this specific issue, ANRA also has a number of suggested principals that are retained or 

incorporated in the Act. 
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Getting the balance right 

Any Act that is designed to minimise perceived market failure(s) needs to be mindful of doing this 

without creating further distortions in the market. In this instance, the Act needs to get the balance 

right between improving the negotiating balance for small retailers but without distorting rents, 

creating contract uncertainty or constricting innovation and competition for retailers and landlords.  

One way to assist in getting this balance right is to ensure the Act focuses on providing basic, 

minimum rules and conditions rather than trying to cover every possible situation that might arise 

between landlords and retailers. ANRA has concerns that some of the ideas put forward in the 

discussion paper do not get this balance right and impose unreasonable conditions on the operation 

of the retail lease market.  

For example, the idea that current retail tenants should always have right of first refusal on a lease 

renewal imposes a minimum restriction on the landlord/tenant relationship outside the contract 

period. If tenants want to have the right of first refusal then this can be negotiated in the initial 

contract period and rents and lease arrangements will reflect this. It does not need to be a minimum 

requirement that has to be included in every lease agreement. Some retailers may not want this 

option, but be forced to pay higher than otherwise rents to have this ‘right’ they do not want. 

ANRA is also concerned about the proposals centred around what to do when a franchisor fails (a 

rare occurrence) and it holds the lease where a franchisee operates from. Forcing landlords to 

transfer a lease from one party to another is not a reasonable clause to be included in any contract. 

As a matter of principal, contracts are between the signatory parties only. If franchisees are 

concerned about this possibility then they should ensure they are the tenant, not the franchisor. Of 

course, this involves additional risk for the franchisee because they are legally responsible for the 

lease and they may not be able to negotiate as low a rent as a franchisor could. But these pros and 

cons are the nature of business and the franchisee, like any small business owner, must weigh up the 

benefits and costs of the lease arrangements they have. Pursuing options that unreasonably distort 

commercial risk do not promote good business decision-making nor competitive markets.  

No overlap with existing laws and Codes 

The review of the Act should also ensure that any changes do not overlap with or conflict with 

existing laws and Codes. For example, the Franchising Code of Conduct already extensively covers 

the relationship between franchisees and franchisors and so there is little need to make specific 

mention of this particular business model in the Act. Similarly, Australian competition laws already 

cover a number of anti-competitive behaviours such as unconscionable conduct and misleading and 

deceptive conduct that this Act does not need to attempt to re-capture.  

Same rules for all contracts covered by the Act  

ANRA does not support discrimination on the basis of where a store is located, such as applying the 

Act only to stores located in ‘shopping centres’. Placing additional obligations on landlords of 

shopping centres risks having two impacts. Firstly, it could distort the lease market as different retail 

lease rules result in different rent and condition outcomes, depending on where they are located. 

Secondly, it has the potential to create additional uncertainty in the Act around what constitutes a 

‘shopping centre’. For example, is it two shops grouped together or five or ten? Does it need to have 

dedicated parking? A system that treats all small retailers and landlords equally will improve 

certainty around the meaning of the Act without creating unintended distortions in the market. 



Good faith bargaining could add benefits 

ANRA is generally supportive of the concept of good faith bargaining and believes, when both parties 

abide by this, it can lead to better negotiated outcomes between small and large parties. This type of 

concept can remove the need for more restrictive approaches to governing the negotiation process. 

ANRA outlined its conditional support for good faith bargaining in a recent submission to a review of 

the Franchising Code of Conduct1. In this submission ANRA indicated: 

ANRA offers support for the inclusion of a clause that requires good faith bargaining, 
conditional on all parties being compelled to engage in this practice and that no formal 
definition of ‘good faith’ is included in the Code.  
 

ANRA went on to argue that  

The body of law that already exists around the issue of good faith means that any attempt to 

strictly define it would be inconsistent with standard legal practice; which usually relies on 

past cases to determine if the parties have acted in good faith or not. 

The Act could accrue the same benefits that the Franchising Code of Conduct would if a mutual 

requirement for acting in good faith was introduced. It could act to build trust between parties and 

improve the overall operation of the retail lease market in NSW. 

Thank you for considering ANRAs input into the review of the Retail Leases Act 1994. Should you 

have any questions regarding this input please contact Mr Russell Goss, Deputy Chief, at our Sydney 

office on (02) 8249 4520 or via email on rgoss@anra.com.au.  

Sincerely, 

 

Margy Osmond 

Chief Executive 

                                                           
1
 ANRA (Feb 2013) Review of Franchising Code of Conduct 
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