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Executive Summary 

The National Retail Association (NRA) is a not-for-profit industry organisation that provides 

professional services and critical information and advice to the retail, fast food and broader 

service industry throughout Australia. 

NRA is Australia’s largest and most representative retail industry organisation, representing 

the majority of national retail chains, as well as independent retailers, franchisees and other 

service sector employers. NRA represents over 19,000 stores and retail outlets amongst its 

membership. The Association has represented the interests of retailers and the broader 

service sector for almost 100 years and aims to help Australian businesses grow. 

This submission from NRA is made Discussion Paper 2013 Review of the Retail Leases Act 

1994 released by the Minister for Small Business and Primary Industries, Katrina 

Hodgkinson in November 2013.  The Discussion Paper identifies eight key areas of concern 

with the Retail Leases Act 1994 (“the Act”) that are seen as having an impact upon the 

operation of the Act. 

The areas are: 

 Information asymmetry 

 Outgoings 

 Fidelity of the bargain 

 Streamlining/simplicity 

 Fair dealings 

 Coverage of the Act 

 Reducing prescriptive regulation 

 Technical issues 

 

The NRA was a participant in the Working Group (Industry Advisory Group) established by 

the Small Business Commissioner to assist its considerations of the options and associated 

issues. NRA welcomes the opportunity to participate in the review. 

The structure of this submission is that sections are numbered to align with the list of 

numbered issues in the Discussion Paper. NRA is able to expand upon its position in relation 

to any of these issues, either in the reference group proceedings or by way of further 

submissions. There are also other considerations that should be taken into account given 

that is a Review of the Act as required by legislation 
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Preamble 

The Act was introduced to make provision with respect to the leasing of certain retail shops 

and the rights and obligations of lessors and lessees of those shops, and for other purposes. 

It was as result of the then Voluntary Code of Practice between the landlord and tenant 

associations breaking down.  

A principle aim was to change the then leasing culture and now twenty years later it has 

been largely successful in this respect. The Act overall is working effectively. 

The previous reviews have addressed technical issues that have arisen over that period to 

ensure the Act operated efficiently and equitably. In each of the reviews there were a 

number of issues raised of which consensus could not be reached between the various 

stakeholders.  

Some of these issues still exist and has done so for twenty years. A number of the issues 

have become chestnuts that are tabled at every review and perhaps it is time to move on 

from these and stop trying to cover every eventuality in black letter law. These issues have 

not stopped the legislation from functioning nor have they been an impediment to changing 

the leasing culture nor have they created disputes between the landlord and tenant. 

1.1 Information Asymmetry 

1.1.a Is confidentiality of the financial arrangements between the parties more 

important than the provision of industry information 

The information asymmetry largely lies within the shopping centre industry and little exists 

within the strip shops. Nearly all shopping centre leases contain a provision that the tenant 

provide the landlord turnover figures on a monthly basis plus a certified statement at the end 

of each reporting year by a qualified accountant of the annual sales. 

Tenants having provided these figures believe they are subjected to levels of rent for the 

renewal of the lease that are higher in the percentage increase than in those stores where 

the landlord does know what sales have been achieved. The increases have now got to the 

stage where many tenants are required to renew their lease at a rent level that see their 

operation at a level that is very close to break-even position and in some cases at a loss 

position unless they can increase their turnover at a higher level than the retail sales have 

grown.  

Consideration must be taken into account that chain retailers are dependent of the sales that 

are achieved from these stores for their overall operation. The shopping centre is the 
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preferred location for these tenants due to the volume of sales that can be achieved. Such 

volume levels cannot be achieved in the majority of strip shop locations.  

In respect of the rental charges, the landlord states that the rent demanded is the market 

rent for that store and the tenant has limited opportunities to substantiate that statement. 

This position is substantially different to what happens in the North American and the United 

Kingdom market where there is a more open disclosure of what the rents are within the 

centre. This allows the tenant to be fully informed as to whether the rent is a true market rent 

and more importantly as to whether the tenant has the ability to achieve the sales to afford 

the rent. 

A number of Australian landlords are operating within those markets and it is hard to 

understand why they cannot operate in a similar manner in the Australian market. It clearly 

would resolve many of the issues that have been debated for the past twenty years on this 

issue. Given the cross ownership of many of the centres by the landlords, their knowledge of 

rents and sales is extended to centres that they do not manage. 

The information in these off shore jurisdictions is given on a voluntary basis where parties 

agree to exchange the information. The information relates to rental levels and the incentives 

l such as contribution to fit-out or to rent free periods that are being offered. The information 

is usually structured so as not to identify a specific tenant but rather the size and the 

category of the tenant. 

Agreement is reached with those who wish to maintain the confidentiality of a commercial 

negotiation. Membership of the retail sector is divided between disclosure and confidentiality. 

More needs to be done with local shopping centre landlords to achieve a similar position to 

that operating offshore. 

1.1.b If not, how best could the whole of the financial arrangements of the lease be 

made publically accessible 

Should the financial arrangements be made publically to those operating with the retailing 

market and leasing stores? What is the public benefit to those not leasing a store? If such 

financial arrangements were to be made available on a voluntary basis, the various industry 

associations should be where the information is kept and made available on a fee for service 

basis for those seeking to lease a premises. 

The information should not be held by a third party who seeks to use the information for 

commercial operations. 
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Further within this submission the NRA has proposed gross or semi gross leases for all retail 

shop leases. Any of these leases that are for a term in excess of three years would be 

required to be registered with the Land Property Information (LPI) and would be publically 

accessible to anybody who wished to conduct a search. It would not reflect any side deals 

such as fitout contributions and rent free offers.  

For a number of the chain retailers they have knowledge of what incentives are being 

offered. However many independent retailers negotiate their leases without using specialist 

lease negotiators who operate in the market and have good knowledge of both the rentals 

and the incentives that are being offered. Some of the reluctance to use the specialists is 

related to the cost but given the investment that is being made in a new premises, such a 

cost is small. 

The OSBC has ruled out any consideration of the Queensland provisions which require a 

potential tenant to obtain both legal and financial advice. The evidence of the NRA that 

provides such services to its members who are located in Queensland is that many 

members at an early stage are making a considered decision based of the legal obligations 

and responsibilities within the lease and the advice as to the finances that are required under 

the lease. Other matters such as demographic considerations, spending patterns, centre 

performance, competition and site location are also discussed to assist the tenant in making 

a decision of what is required to operate a successful business. 

1.1.c If the information were required to be registered, how should updated side deals 

be dealt with?  

As indicated earlier the information should reside with the respective industry association. 

The matter of updated side details is not an easy matter. There is the situation where a 

tenant may be offered relief for a limited period where the tenant is experiencing trading 

difficulties. At the end of the relief period, the lease reverts to the original terms of the lease. 

Should this relief be treated as a matter that should be recorded?  

Is it being proposed that all current market reviews be updated especially of those leases 

that are registered? What would be the position of the LPI on this position? Who would pay 

for the update? Given the limited number of shopping centre leases that contain a current 

market rent review what is the benefit of such updates. If the current market is the result of 

the exercise of the option the information of the new rent would be in the lease when it is 

registered. 
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1.2 Information asymmetry – Turnover Data 

1.2.a What if anything should be done about the collection of turnover data by 

landlords? 

As indicated earlier in this submission landlords collect the sales data of all tenants within 

the centre. It is conceded by a number from both sides that this information is useful in 

understanding how overall the centre is performing and the increases or decreases each 

category.   

Landlords require the figures to keep the investment market informed as to their 

performance and to monitor those areas that underperforming and need attention. Those 

tenants who obtain the figures from the landlords find them useful in deciding which centre 

they should consider opening a store. The difficulty for a number of tenants is the quality of 

the information is not as good as is given to other tenants. This applies equally to a number 

of chain tenants as it does to the small independent tenant. 

Currently within the existing Disclosure Statement for a shopping centre the disclosure 

relates to the overall centre and to food and non-food categories.  

There is scope to extend these categories so that they are more meaningful. For a starting 

point they could be divided into the Australian Bureau of Statistics Retail Trade 8510 

categories. There is the ability in these categories to aggregate the figures so as no one 

retailer is able to be identified. 

There is an opportunity for representatives of the landlords and retail association to develop 

a Code of Practice in the disclosure of turnover data that would satisfy both sides to use the 

information for their decision making without the need for legislative intervention. 

2.1 Outgoings – Market Rates 

2.1.a How can there be greater certainty in outgoings, including management fees that 

are recovered form tenants? 

The only way to bring certainty about outgoings is to revert to a gross lease where all monies 

that are to be recovered are included in the rent for the lease. The current position of being 

able to recover outgoings contributes significantly to red tape with sections 22 to section 30 

being devoted to regulating the recovery of outgoings. Outgoings also form a substantial part 

of the Disclosure Statement. 
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The sections cover what outgoings are considered recoverable, what outgoings such as 

capital costs, depreciation, interest on borrowings and costs associated with other land are 

not recoverable. Management of sinking funds and the recovery of land tax are also 

regulated. 

Every year outgoings estimates and statements are required to be given and adjustments 

made on the actual expenditure within 4 months of the end of the outgoings period. 

From a tenant’s perspective all the tenant needs to know is what are the monies that the 

landlord wishes to charge for the premises. It is then up to the tenant to make up his or her 

mind if the rent is acceptable. 

Reverting to gross leases especially within shopping centres places a greater onus on the 

landlord to control these expenses. Currently the landlord simply passes on the increases 

every year. It was originally argued that disclosing all outgoings would mean that landlords 

would not be tempted to spend the outgoings to maintain a centre in a good standard. In the 

twenty years in this state there has only been one centre where the landlord did not maintain 

the centre. At the end of the day the landlord lost the centre. 

As an alternate position the National Retail Association would agree to a semi gross lease 

that would have all charges included in the rent except for government charges. Local 

government rates and charges and water sewerage and draining rates and charges could be 

charged in the ratio of the shop size to the gross lettable area of the centre. 

The use of either a gross or semi gross lease would not only have a significant reduction in 

red tape but also would remove many of the disputes that arise between the landlord and 

tenant as to whether the outgoing has been properly charged or is valid. It would remove all 

arguments about the management fees.  

2.2 Outgoings – Advertising and Promotion 

2.2.a Are the requirements for marketing plans, six monthly expenditure statements, 

advertising statements and auditors appropriate and necessary (an opportunity to 

reduce red tape)? 

The requirement for the six monthly reviews can be removed. The annual audit should 

highlight that the funds have been spent on advertising and promoting the centre. There is a 

requirement in the audited report to identify what funds have been carried over at tye end of 

the year as it belongs to the centre and not the landlord. 
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2.2.b Is the current regulation for the use of advertising and promotion funds working 

well? 

Yes but there are times when tenants fail to understand that the funds are for the promotion 

and advertising of the centre and not for promoting individual tenants. There is a requirement 

for an education program in this respect. 

2.3 Outgoings – Land tax 

As with other jurisdictions land tax should not be able to recover as it is charge that arises 

out of the landlord’s ownership of the property. If gross leases or semi gross leases are used 

this is not an issue. 

2.4 Outgoings – Not disclosed 

The preferred position is for gross or semi gross leases so outgoings not disclosed are 

irrelevant. 

 

2.5 Outgoings – Environmental Upgrade Agreements 

There are a number of issues arising from EUAs and the industry has not established clear 

policies. There are issues associated with a mortgagee’s security with the EUA charge being 

treated as a first charge. Industry has indicated that there is a reluctance to uptake EUAs. 

3.1 Fidelity of the bargain – Franchisee sub-lease/licence 

.The franchisee is either treated as a sub-lessee or operating under a licence. In the event of 

the franchisor becoming insolvent the sub-lease and licence has no standing given the 

provisions of the lease to a franchisor?  Registration is no protection. 

Should the franchisee wishes to continue in the shop it is a matter of commercial 

negotiations between the administrator/liquidator and the landlord and would require a new 

lease to be negotiated.  

In some cases the franchisee may wish not to operate the store given its poor trading 

performance. 

3.2 Fidelity of Bargain - Strata 

Consideration needs to be given as to disputes between the Owner’s Corporation and a 

tenant leasing a strata shop where a dispute arises from disruption to the tenant’s retail 
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business as a result of work being conducted by the Owner’s Corporation. 

3.3 Fidelity of Bargain – Anti-avoidance 

Nothing is required. 

3.4 Fidelity of the bargain – Damaged Premises 

Section 36 is not to be connected to section 34 and was never intended to be when the Act 

was introduced in 1994. Section 36 was designed to cover events that resulted from damage 

and destruction that occurred from such things as fires, storms and floods. Experience 

shows this section is working well by both landlord and tenants when they understand the 

basis of the section. 

Section 34 relates to the state of property at the time of the commencement of the lease and 

any prudent tenant should prepare a dilapidation report at the commencement of the lease. 

The major disputes relate to strip shops where the landlord often attempts to put the cost of 

repairs to the property onto the tenant especially when these repairs relate to the fabric of 

the property. Matters such as rotting underfloor timbers, leaking roofs, cracking external 

walls and awnings are but a few of such matters. 

3.5 Fidelity of the bargain – Right of first refusal, end of lease 

3.5.a Is there a market failure in relation to a tenant’s ability to negotiate a new lease 

at the end of the term? 

The majority of tenants are offered the ability to negotiate a new lease in the last 12 months 

of an existing lease. To that extent it could be said that there is no market failure. However 

within the shopping centre sector the information asymmetry as a result of the knowledge of 

turnover comes into play. Further for tenants in shopping centres there is also the planning 

issue of not being a suitable alternative location as an alternate property. 

This position does not arise within the strip shop environment  

Many existing tenants complain that the rent offered for a new lease is in excess of what 

would be charged if the shop was vacant and let to a new tenant. The landlord knows the 

existing tenant is vulnerable, as there is an already established business with a good 

customer base. The offered rent asked is higher than the market rent because the landlord 

feels the tenant will forced to accept the offer just to maintain the existing business.  

Tenants feel that there is no good faith in the offer and that is an attempt by the landlord to 

gouge the maximum amount of rent for the property and increase the value of the property 
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and establish a new market rent. 

If the landlord believes the asking rent reflects the market and makes the offer in good faith,  

the landlord should be prepared, if the tenant believes the rent is excessive, to have the rent 

determined by a specialist valuer and the parties accept that as the determined is the rent 

applicable to the premises. 

3.5 b Would there be  a benefit or detriment if sitting tenants had a right of first or last 

refusal for a new lease upon the expiration of the initial term of lease? 

There would be a detriment in this proposal as indicated in other jurisdictions where the 

landlord may wish to do other things with the premises. There needs to be certainty at the 

end of the lease and that certainty needs to be established well before the expiry of the 

existing lease so the tenant can plan for the future. 

The right of last refusal only creates uncertainty for all parties.  

3.5.c Would there be a benefit or detriment if sitting tenants had a right for the period 

of ‘holding over’ to be a rolling six months lease that began when a negotiation finally 

failed? 

The existing section 44 is working well and is a sufficient remedy for the failure of a landlord 

to give the required notice. The section needs no amendment to cater for those landlords 

who do not understand the requirement under the Act. 

.4.1 Streamlining/simplification – Standard Lease 

4.1. a Would there be a benefit or detriment to the leasing industry if a standard was 

introduced that is clear, concise and easily understandable 

Industry is very unlikely to introduce one standard lease. This is especially the case with the 

Investment Trust sector.  

A number of standard leases already exist including the Law Society of New South Wales 

which is an equitable lease for the small to medium landlord. For the strip shops a number 

use the Real Estate Institute standard form of lease. 

When the Act was introduced in 1994, the then Retail Leases Unit developed a standard 

form of lease, which was not taken up and subsequently withdrawn. 

There is no need for another standard form of lease 

 



 11 

4.2 Streamlining/simplification – Appointment of Specialist Retail Valuers 

4.2. a Is it appropriate for the Registrar of Retail tenancy Disputes to appoint 

specialist retail valuers rather than the Administrative Decisions Tribunal now NCAT 

This provision was originally inserted into the Act to overcome the difficulties that valuers 

were experiencing in obtaining insurance covering professional indemnity. The appointment 

meant the valuers had the protection of the court when appointed by the ADT. If the Office of 

the Small Business Commissioner can offer the same indemnity there would be no 

objections to being the OSBC. 

4.2. b Should the definition of ‘specialist retail valuer” be expanded to include 

specialist retail valuers with some experience that also expands an approved 

accreditation standard? 

Any accreditation and courses conducted to for valuers to obtain the necessary obtain the 

required qualifications to meet accreditation should be conducted by the relevant 

professional organisations that register valuers. 

It is essential that any list maintained by the OSBC must contain valuers that are capable of 

undertaking complex current rent reviews for substantial retail premises. 

The rates that are charged need to recognize the type and nature of the determination and 

the amount of research that is required to complete determination and produce a written 

report that complies with the requirements of the Act. An hourly rate does guarantee a 

quality determination. One specialist valuer who has all the information may be able to 

complete the determination in half the time of a less experienced valuer and would charge a 

higher rate than the less experienced. The charge reflects his experience and his intellectual 

knowledge of the market whilst the less experienced will be required to undertake much 

more research to obtain the relevant information. 

No appointment should be based purely on the lowest cost but should reflect that the 

appointed valuer has the experience and knowledge to undertake the determination. The 

cost argument is often raised by those who do not understand the process and are expecting 

what is often referred to as “kerb side appraisal”. If a standard current market rent is to 

undertaken it would take at least 10 hours works to produce an acceptable determination in 

accordance with the Act. 

There is no doubt that valuers who fail to meet the required standards should be able to be 

removed from the list but it is essential that the process for the removal should be 
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established. The professional bodies should be charged with developing that process. It 

should not sit solely with the OSBC. 

4.3 Streamlining/simplification – Registration of Leases 

Landlords are already required under the Real Property Act NSW 1900 and the 

Conveyancing Act 1919 NSW to register leases for a term of more than 3 years including 

option. Section 53 (1) of the Real Property Act is clear in this regard. In Carberry v Gardiner 

(1936) 36 SR (NSW) 559, Jordan CJ: 

“As regards land under the provisions of the Real Property Act 1900 … When any such 

land is intended to be leased for any term of years exceeding 3 years, a memorandum 

of lease must be registered:s53. It follows that, subject to any exception introduced by 

s53, no common law term can be created in such term unless it is both registrable and 

registered.” 

A landlord not registering such a lease would be liable to any loss suffered by the tenant as 

a result of such failure. No further legislation is required. 

In respect of any oral agreement how is it possible to register such agreement? 

4.3.a Should the time required for registration of a ease by the landlord be expanded 

from one month to three 

The landlord should lodge a signed lease with the LPI for registration within 3 months of the 

lease being signed by all parties. Given that there may be genuine delays in having all 

parties sign the lease especially where a mortgagee is required to sign the lease, the 

landlord should be required to provide the tenant a signed copy of the lease within one 

month of it being returned to the landlord or the landlord’s agents. 

4.3.b Should there be a more effective remedy where the landlord does not register 

the lease or provide the tenant with a signed copy of the lease within the time frame 

required by the Act? 

There can be circumstances where the landlord may not be able to meet the time frames. 

There can be issues associated with consolidation of titles in redevelopments, covenants on 

titles associated with other departments such as rail tunnels, easements for services and the 

like.  These can take a substantial time to resolve.  

Further in the consolidation of titles The LPI requirements together with planning issues 

could see the time frame blow out. Allowances need to be made for such issues and 
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consideration should be given to what happens with the registration of leases in other 

sectors such as commercial and mixed developments. 

4.4 Streamlining/simplification – Disclosure Statements 

The Disclosure Statement requires reform. Attempts have been made in the past to 

harmonize the Disclosure Statement between New South Wales and Queensland. However 

the final product was produced without any discussion with the stakeholders and the national 

landlords and tenants.  

The recent attempt by Victoria did not take into account all the concerns of the stakeholders 

and many are now expressing their dissatisfaction with the outcome. 

There is a different requirement between the Disclosure Statement for a strip shop and those 

within shopping centres. It is intended that a working party established should consider the 

requirements of the stakeholders both from the landlord as well as the tenant. Given the 

attempts that have previously been made to harmonize the Disclosure Statement, any 

changes should not ignore harmonization given that in the recent Queensland Review they 

identified the same issue and the need for a resolution. 

Any decision made by the working party should be referred back to the Industry Advisory 

Group convened by the Office of the Small Business Commissioner. Concern is expressed 

at the exclusion of experienced industry members from the working group given that reason 

previous attempts have failed is that the views of the experts were sought. 

As indicated in this submission a gross lease would remove from the Disclosure Statement 

all references to Outgoings. 

4.5 Streamlining/simplification – Mortgagee consent fees 

4.5. a Should the Act clarify whether or not mortgagee consent fees can be passed 

onto a tenant 

The mortgagee’s consent is a cost associated with the landlord’s ownership of the property 

and the financing of the property. The landlord should not be able to pass this cost onto the 

tenant. It should be treated in the same way as is done in Victoria and Western Australia 

where it cannot be recovered. 

5.1 Fair Dealings – Test of Good Faith 

The provisions within the Act for Unconscionable Conduct and False and Misleading 

Conduct which arise for the Australian Consumer Law have a high level of proof which there 
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has been case law established from cases arising from disputes.  

It has been indicated that ‘Good Faith’ has a significantly lower hurdle level and all leasing 

negotiations should see that both parties conduct their negotiations in good faith. There are 

already other jurisdictions where acting in good faith exists, the industrial relations 

jurisdiction being one. Legal understanding in this jurisdiction relating to contracts already 

exists. 

The test of good faith is one that tenants would see applicable especially in the offers 

relating to the renewal of a lease. Offers that are excessive can be made so that the tenant 

leaves, rather that the landlord stating that the lease will not be renewed. Landlords have the 

right to deal with their property but they should act with good faith in their dealings with the 

exiting tenant. 

5.2 Fair Dealings – Bank Guarantee 

5.2. a Should the Act deal with the drawdown of a bank guarantee? 

No, if a tenant believes that a landlord has wrongly or incorrectly drawn down a bank 

guarantee, the tenant is entitled to treat this as a dispute and use the provisions of the Act to 

have the dispute mediated and if unable to resolve the dispute at mediation to take the 

dispute to NCAT. 

5.2. b Should there be a timeframe after the end of the lease when the landlord must 

release the bank guarantee? 

The time frame for the release of a bank guarantee is linked to the tenant complying with all 

of its obligations under the lease and these obligations can extend beyond the end of the 

lease term. This usually relates to the make good provisions to the premises which some 

tenants may breach these provisions entitling the landlord to use the bank guarantee to 

remedy the breach. 

If the tenant has met all its obligations and the guarantee has not been returned the tenant 

can use the dispute provisions of the Act. 

6.1 Coverage of the Act – Definition/List 

The list of retail shops covered in Schedule 1 provides certainty as to what type of shop is 

deemed to be covered. Given the nature of retail and the structural changes and new 

categories that are being introduced there is a need for the new categories to be covered. 

This could be achieved by regulation. 
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The Schedule has meant that New South Wales has not had the legal challenges that have 

occurred in other states challenging the as to whether the store was covered by the Act. 

There is no requirement to change the definition of a Shopping Centre. The Act have never 

been intended to override the terms of a commercial lease. The difficulty that may arise 

relates to a commercial tower where tenants in a basement may be altered to a retail lease 

and provide retail services for the tower.  

 

6.2 Coverage of the Act – Inclusions/Exclusions 

All retail shops less than 1000 square metres should be covered by the Act.  All premises 

located within a shopping centre should be covered for the purpose of outgoings. 

Shops that should be excluded are: 

 Premises that are used wholly or predominantly for carrying on a business by the 

lessee on behalf of the lessor 

 Any shop within premises where  the principal business carried on those premises is 

the operation of a cinema, bowling alley or skating rink and the shop is operated by 

the person who operates the cinema, bowling alley or skating rink 

 Any premises in an office tower that forms a part of the shopping centre. 

   Pop up shops should not be covered nor should casual tenants whose occupation is 

less than 6 months. 

 ATMs, vending machines, telephones, entertainment machines and storage areas 

should be excluded from coverage of the Act. 

 

6.3 Coverage of the Act – Publicly listed companies 

Publically listed companies are not covered in either Victoria or Queensland and there have 

been no difficulties in this regard. However we are being confronted with international 

companies opening up in Australia. These companies use the best legal, financial and retail 

advice that can be obtained. They have global turnover in the billions of dollars and if public 

companies are excluded consideration needs to be given as the exclusion of these 

companies from coverage of the Act. Some may be excluded on size but many will fall under 

the 1000 square metres limit. 
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7.1 Reduce prescriptive regulation – Minimum Term 

7.1. a Is the minimum term of 5 years still required to provide security of tenure 

There is no need to retain this provision. It was originally introduced to provide some 

certainty for a tenant. However it has become the term that is offered to all tenants where 

many now especially in shopping centres require leases for a term in excess of 5 years.  

Given the extent of fitout costs for retailers now being in excess of $150,000 for a 100 

square metre store and many being over $250,000 tenant require at least 6.5 years to 

amortize their fitout in accordance with the taxation requirement. Queensland has had this 

provision removed for at least 5 years without any problems. 

This is one provision that could be removed for red tape reduction in section 16 (3) not being 

required. 

The term should be one for commercial negotiation. 

The removal of the minimum term provision would also mean that a section 16 (3) certificate 

would not be required. 

7.1. c Should short terms leases of less than 6 months be subject to the provisions of 

the Act 

As indicated in 6.2 Coverage of the Act, short term leases or licences of less than 6 months 

together with Pop Up shops should not have the benefit of coverage of the Act 

7.2 Reduce prescriptive legislation – Assignment 

The current provisions for the arrangements for assigning leases are working well where 

both parties follow the requirements. Problems only arise where one party seeks not to 

follow the requirements under the Act. 

7.2 . b Should the assignor be liable to the landlord for a certain period of time after 

the assignment if the assignee breaches the terms of the lease? 

No if the assignor has complied with all the requirements relating to the assignment, the 

assignor is released from all ongoing obligations. The landlord has a part of the approval 

process to require the assignee to provide additional guarantees.  

7.2. c Does the Act need to clarify whether section 39 (1)(a) “use refer to a category or 

the specific details for the original tenant? 
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The Act does need any clarification.  The change of a business name is not of itself a 

change of use as long as the usage category is the same for the incoming tenant. For 

example a jeweler may have in the usage clause trading as ABC jeweler and the incoming 

tenant is still going to trade as jeweler but under a different. This should prevent the 

assignment. 

7.3 Reduce prescriptive legislation – Termination for inadequate sales prohibited 

Given that this provision has been removed from all retail leases nationally and is no longer 

an issue this can now be removed as a part of regulation reduction. 

8.1 Technical Issues – Regular Review of the Act 

8.1. a How can the government ensure that the Act continues to meet its policy 

objectives and respond appropriately to changes in the retail leasing industry? 

History has shown that the government has responded well in the twenty years that Act has 

been in operation to implement any necessary changes. 

8.1. b Should there be a provision for the Act to be reviewed on a regular basis or 

allow any review to be conducted at the discretion of the Minister and cabinet 

Since the introduction of the Act a review has been conducted on an as needs basis. This 

has worked well over the 20 years with each review being either to address a technical issue 

or as part of regular government legislation review. If a time frame was to be considered 7 

years would be a suitable timeframe 

8.2 Technical issues – Operation of the ADT 

8.2. a Should the monetary limit for retail leases disputes in the ADT (NCAT) be 

increased? If so what should the monetary limit be? 

Currently the monetary limit is $400,000 and this is able to be increased by regulation not 

more than every 3 years. Any increase cannot exceed the Consumer Price Indes (All Groups 

Index) for Sydney and rounded to the nearest $10,000. 

Given the costs now associated with fit outs and the amount of rents consideration should be 

given to lifting the monetary. As an example Queensland, QCAT has a monetary limit of 

$750,000.  

8.2. c Are provisions required to the provisions governing the ADT to ensure it has 

the appropriate capacity and resources to effectively deal with retail lease disputes? 
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The ADT has been effectively dealing with retail leases disputes. There are still some who 

seek to go straight to the ADT without mediation. 

Given the recent changes made with NCAT now looking after retail leases disputes and the 

folding of retail leases disputes into CTTT, it will be interesting to note how effectively they 

will be handled. 

8.3 Technical issues – Remedies and penalties in the Act 

The remedies available have been working effectively with a balance of both a natural 

consequence together with punitive ones. The effectiveness of natural consequences means 

one party suffers for something they have failed to do. 

There are no remedies or penalties that require changing in the Act, 

8.4 Technical issues – Online Sales 

There is no need for the Act to deal with Online Sales nor to give clarity on the calculation of 

those sales. 

8.5 Technical issues – Minor Drafting Issues 

8.5. a Section 3 – Definitions – Assignor’s Disclosure Statement  

Section 41 should be amended to Section 41 A 

8.5. b References within the Act to ‘Department of State and Regional Development’ 

be amended to either of – the ‘Office of the Small Business Commissioner’ or ‘ 

department of Trade and Investment, Regional Infrastructure and Services’, as 

appropriate 

Agreed 

8.5. c Section 3 - Definitions – “Lettable Area of a shop does not include”:-  

The recommendation to include: “for the purpose of calculating space in section 5(a) is not 

agreed. 

8.5.d Definition – Specialist Valuer 

The Recommendation that valuers meet the accreditation and complete training courses 

approved by the Registrar of Retail Tenancy Disputes is not agreed. Both the qualifications 

and the professional development courses should those approved by the relevant 

professional bodies and not a bureaucrat. 
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8.5. e Definition – Tribunal 

The Act should be amended to reflect the New South Wales Civil and Administrative 

Tribunal 

8.5. f Part 2A Security Bonds 

Agreed 

8.5.g 16B (1) - Guarantees and other forms of security 

Not agreed 

8.5. h – 16H (6) – Payment on application 

Agreed 

8.5. i. – 16K (1) – Appeals rights 

Agreed 

8.5. j. – 16M – Payment out amount equivalent to interest 

The rates of interest should reflect the interests that would be paid if they were lodged with a 

financial institution. 

8.5. k – 16Q – Offences and penalty  

No 

8.5.l – Section 32 – Opportunity for lessee to have current market determined early 

The problem with the early determination relates to the position where the landlord seeks to 

have the tenant to exercise the option so as to lock the tenant into the lease.  

This provision was to allow the tenant to have the rent determined prior to be required to 

exercise the option. In the event that the determined rent was unaffordable the tenant would 

not exercise and vacate at the expiry of the lease. The landlord would then have time to find 

an alternate tenant. 

However many of the smaller landlords refuse to provide what is the market rent they are 

seeking. The landlord prefer to have the tenant locked in the option  and then indicate the 

rent which then leads to the tenant being forced to accept the rent. 
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8.5.m – Section 41 – Procedure for obtaining consent to assignment 

The section is working well when the Act is followed by all parties. There could be a need to 

clarify the position that the landlord is entitled to ask the assignee for additional information 

relating to company directors or seek additional guarantors where they have cause to 

believe the ones being provided have some risk attached.  

8.5.n – Sections 14, 40 and 45 dealing with key money could be redrafted to contain all 

references to key money in one provision 

Agreed 

8.5.n – Sections 19-19A and 31-32 relating to the determination of current market rent 

Section 31-32 deals with the early determination of a current market rent associated with an 

option and if merged with s19-19A that point needs to be stressed 

8.6 Technical issues – Regulations working as intended?   

Section 10 Right to compensation for prelease misrepresentation 

This section is working as it clearly has changed the culture of what is stated to a 

prospective tenant by leasing agents. 

Section 11-11A – Lessor’s/Lessee’s Disclosure Statements 

As outlined in the submission work needs to done in both simplifying and harmonizing 

disclosure statements in all jurisdictions. Within shopping centres there are large numbers of 

tenants that function across all jurisdictions 

Sections 13 – 13A - Cost before fit-out and tenancy fit out statement or guide 

Given the large cost associated with fit-outs and the standards being asked these provisions 

must remain so the tenant is fully informed 

Section 20 – Turnover rent 

No amendment is required. 

Final Comment 

 The composition of the Industry Advisory Group that was convened to advise the Office of 

the Small Business Commission lacked the balanced structure of previous Working Parties 

that had been formed for the previous reviews. 



 21 

The Group at times became bogged down with exaggerated personal viewpoints for which 

there was no qualitative or quantitative evidence provided that would have allowed the 

Group to make a more considered decision. 

ENDS. 


