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Q No. Information Asymmetry  Response  
1.1a Is the confidentiality of the financial 

arrangements between the two parties more 
important than the provision of industry 
information? 

No 

 If a lease is registered, a party can obtain a copy of the lease from undertaking an online search of 
the records at Land and Property Information. The problem is that in New South Wales many Lease 
transactions do not have the entire commercial terms contained in the registered lease. Lease 
incentives are recorded in an “Incentive Deed” or an Agreement for Lease which vary the 
commercial terms of the registered lease. In such circumstances, if a person obtains a copy of the 
registered lease they are unable to determine the real commercial terms, as incentives such as 
fitout contributions, rent free periods, rent abatement are contained in the unregistered 
documents. Thus a party obtaining a copy of the registered lease by title search would have no 
access to the true commercial terms.  
 

 Thus there are many transactions where the registered lease does not contain the true commercial 
terms and often there are significant fitout contributions paid to certain tenants and rent free 
periods and other concessions and if a party was to search the registered lease, these concessions 
may not be disclosed. 

 

 The effect of this is that the market information is distorted. 
 

 Accordingly how is a person to know what the market rent really is? 
 

 If one considers as an analogy the residential property market, how would a home buyer feel and 
for that matter how would a vendor feel if they did not have access to the sales data for all of the 
properties that were bought and sold in New South Wales? In the retail leasing market in New South 
Wales, much market information is hidden.  

 

 One large CBD shopping centre landlord has certain terms only recorded in the landlord’s solicitor’s 
letter. The particular shopping centre landlord refused to allow this information to be contained in 
any of the documents even those ancillary documents that were not to be registered.  

 

 It makes the task for valuers difficult. It makes the tasks for other landlords difficult as the true 
market position of other transactions are not being disclosed and of course it makes it difficult for a 
tenant to know what the true market rent is. 

 

 Some may argue that if there is to be a market valuation pursuant to the Retail Leases Act the valuer 
is entitled to these side documents. That is correct as this information is available to a valuer 
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pursuant to Section 19(1)(d) Retail Leases Act. However if one considers that in the vast majority of 
shopping centre leases no options are offered to specialty retailers, then the mechanism for a 
market review is not available and hence this information is not accessible. 

  

 If one compares the misinformation that currently exists in the market to any commercial benefit 
would be obtained by confidentiality, it is submitted that the benefits of transparency far outweigh 
any benefit of confidentiality. 

 

 Where parties refuse to even register the lease, it cannot possibly be suggested that the cost of 
registration is prohibitive. It only costs $104.50 to register a lease. If mortgagees consent is to be 
obtained there is a fee to the bank for this. These costs are insignificant compared to the 
consequences of lack of market information which results in parties making decisions without the 
proper information. 

 

 Entering into a lease is a very significant financial obligation for all parties particularly if personal 
guarantees are provided.  

 

 Confidentiality is no tenable explanation for failure to provide the real occupancy costs of each lease 
which would result in overcoming the distortion of information that currently exists.  

 

1.1b If not, how best could the whole of the financial 
arrangements of the lease be made publically 
accessible? 

 This could be achieved by firstly requiring all leases above three years to be registered or making it a 
requirement that a summary sheet providing key financial data be submitted to the Office of the 
Small Business Commissioner so that this information could be collated, such summary sheet being 
signed by both parties to the lease to verify its authenticity. 

 

 Some argue that there is a requirement to register leases with terms of over three years. Section 53 
Real Property Act states that leases over a term of three years must be in “approved form”. It is 
submitted that there is in fact no requirement for registration. Some people make reference to 
Section 15 Retail Leases Act arguing that this provision requires registration. A careful reading of this 
Section states that this section only operates “if the lease is to be registered” and then sets out an 
obligation but the Section doesn’t say the lease must be registered. It is only triggered if the lease is 
to be registered. 

 

1.1c If information were required to be registered 
how should updated side deals be dealt with? 

 If all parties are desiring to minimise costs and make the transaction more cost effective and 
efficient, all key information should simply be recorded in the lease itself.  

 



Retail Leases Act 1994 – Review  

3 
2013 Review of the Retail Leases Act 1994 – Prepared by Anthony Herro  

 What complicates the lease transaction is where there are side documents and sometimes multiple 
side documents which are not registered. Typically the document showing the lease incentive which 
can be from a modest sum up to several million dollars is contained in an Incentive Deed. This 
information is not available if one searches the Torrens Title Register as it is in an unregistered 
document. Sometimes lease incentives are contained in an Agreement for Lease. If the key 
information was to be contained in a summary page then there could be an obligation to file a new 
summary page where there was a significant change in the financial terms of the lease. If there was 
simply a short term change, for example a rent reduction for a period of two months while and 
escalator in a shopping centre was being repaired then there should be no obligation on either of 
the parties to update such information. This would unnecessarily burden the parties without any 
appreciable benefit.  

 

1.2a What, if anything, should be done about the 
collection of turnover data by landlords? 

 If the entire rent was to be calculated with reference to turnover, then it is appropriate that 
turnover be provided to the landlord and further that there be a right for the landlord to have such 
data audited 

 

 Except where it is an intrical part of the calculation of rent, it is not appropriate that a tenant be 
required to disclose its turnover to the landlord.  

 

 If one takes the example of a shopping centre landlord, that landlord has access to all of the real 
financial terms of all the leases (not simply those terms which are disclosed in the registered lease 
but all information including all side deals) and if the landlord is entitled to turnover the landlord 
has this information at their disposal which can be used against the tenant at the time of the 
renewal of the lease. If a landlord is aware that it is a successful store for the tenant (and the tenant 
has no security of tenure at the end of its five year term), the landlord can use this information to 
negotiate a higher rent from the tenant. The tenant, however has no access to complete financial 
data and has no access to the turnover of the other tenants and for that matter the financial 
position of the landlord. 

 

 Further many shopping centre landlords own a large number of shopping centres so not only do 
they have access to their particular centre but all of the others either under their control or 
management.  
 

 It is submitted that tenants are unfairly disadvantaged by having to provide turnover.   
 

 Outgoings   
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2.1a How can there be greater certainty in outgoings, 
including management fees that are recovered 
from tenants? 

i. It is submitted that there is greater efficiency and fairness if the Act required shopping centre leases 
to be gross leases – that is, rent be inclusive of all outgoings. 
 

ii. Currently if one takes a typical shopping centre lease, nearly every outgoing is passed on to the 
tenants. 

 
iii. Such apportionment is not necessarily on a fair basis. If one considers the occupancy cost paid by 

some of the large supermarket operators or department stores and compares the per square metre 
rent paid by the average specialty retailer, it is apparent that the smaller tenant pays proportionally 
more than the larger tenant.  

 
iv. In New South Wales unlike say for example in Western Australia, landlords are not prohibited from 

charging the tenant management fees. In shopping centre leases, it is apparent that many millions 
of dollars are paid to the landlord as “management fees” in addition to all other administrative and 
outgoings being passed on to the tenant, in addition to the base rent. 

  
v. Advocates for the shopping centre may argue that the centre management aims to work hard to 

reduce outgoings and to obtain the most competitive rates. The true conflict of interest in this 
regard is most apparent when one considers that management fees which is one of the largest 
items of outgoings directly flows on to the landlord. One cannot see how a landlord would be 
competitive in relation to its own management fees. If the market was truly competitive then that 
particular centre should tender out the management not simply to itself but to any of the other 
management companies so that the fee is competitive. This simply doesn’t occur and in reality 
outgoings continue to arise. 
 

vi. A gross lease would overcome this conflict of interest.  
 

vii. This conflict of interest is further highlighted if one considers certain works called “category one 
costs” may be required to be completed by the landlord’s own construction company. In these 
circumstances tenants can be charged significant fees and they have no competitive way of 
obtaining the services elsewhere as they are required to use the shopping centre’s own company to 
complete such works. 

 
viii. A gross lease would allow greater certainty in outgoings and overcome this conflict of interest.  
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2.1b How can the reporting obligations of a landlord 
who collects outgoings be streamlined in such a 
way that the tenant gets important information, 
yet unnecessary costs and any excessive 
reporting activities are removed? 

 The use of a gross lease would overcome this concern. 
 

 In addition, the Act provides a workable balance. 
 

 It is appropriate that prior to entering into a lease, a breakdown of outgoings is disclosed and this 
currently occurs in the Lessor’s Disclosure Statement. 

 

 Pursuant to Section 28(1)(h) Retail Leases Act, an auditor’s report is not required if the outgoings 
only relate to land tax, water, sewerage and draining rates and charges, local council rates and 
charges, insurance and strata levies provided copies of such assessments and invoices are provided 
to the tenant. This is a sensible concession.  
 

2.2a Are the current requirements for marketing 
plans, six monthly expenditure statements, 
advertising statements and auditor’s reports 
appropriate and necessary (an opportunity to 
reduce red tape)? 

 It is submitted that to reduce ‘red tape’ for landlords, annual expenditure statements should be 
sufficient, rather than having to provide this every six months.  

 

 There is some concern in the industry about some landlords inappropriately making use of the 
promotion fund for payment of rent abatements or rent reductions. It would be helpful if an 
auditor’s role could extend to checking whether such activity has occurred and to advise so in the 
audit. 
 

2.2b Is the current regulation for the use of 
advertising and promotion funds working well? 

 The concern is that, the tenant is required to provide a sum, typically five percent of base rent, as 
promotional levy to the landlord but it is up to the landlord how these funds are used. 
 

2.3a Would there be a benefit or detriment if 
landlords are prohibited from recovering land tax 
from tenants? 

 If shopping centre leases were prepared with gross rents (that is a rent which takes into account the 
base rent and all outgoings) this question would resolve itself.  
 

 When one considers whether it would be a benefit or detriment it would depend upon whether you 
were asking the question from the position of the landlord or tenant. From the landlord’s 
perspective it would be a detriment and from a tenant’s point of view it would be a benefit because 
that would reduce the overall occupancy cost for the tenant. 
 

2.4a Is the disclosure regime working as intended? 
Please provide recommendations of how it can 
be improved. 

 The legislative intent in requiring landlords to serve Lessor’s Disclosure Statements is to highlight 
key information which a tenant would need to consider prior to entering into a lease. The Appeal 
Panel of the Administrative Decisions Tribunal in the case of Armstrong Jones Management Pty Ltd v 
Saies-Bond and Associates Pty Ltd [2007] NSW ADTAP 47 highlights the importance of the disclosure 
regime. 
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 As an example a lease may state that the tenant is required to pay outgoings yet the actual 
quantum of the outgoings may not be disclosed in the lease itself. The Lessor’s Disclosure Statement 
would provide an actual estimate for the tenant to consider.  

 

 Certain key information, for example, what services are to be provided, who is to pay for certain 
works, whether there is a demolition or a relocation clause, how the rent is to be calculated, how 
rent renewals are to be calculated, are all contained in the Lessor’s Disclosure Statement. 
 

 Bearing in mind that some tenants have limited business experience, a landlord having to disclose 
such information to the tenant seven days prior to having to enter into the lease is an advantageous 
and positive requirement.  

 

 It is submitted that there could be two improvements 
 

i. The Lessor’s Disclosure Statement could be revisited to remove any unnecessary 
requirements. This only creates additional red tape for landlords. In fact some shopping 
centre disclosure statements now are quite lengthy and contain quite extensive content 
making them difficult to read which detract from their intended purpose. Presumably some 
of this is motivated by extinguishing a potential claim under Section 34 of the Retail Leases 
Act. In some cases the level of disclosure may be disingenuous and simply be directed to 
this end. For example some particular shopping centres record in both the Lessor’s 
Disclosure Statement and the lease that the rent has been negotiated at a concessional 
basis to take into allowance potential disturbances when in fact this may not be the case.  
 

ii. It is submitted that the benefits of the Lessee’s Disclosure Statement are limited and that 
this requirement should be removed from the Act. In practice the Lessor’s Disclosure 
Statement can be served on the tenant personally (without the tenant having the benefit 
of legal advice) and the seven days may run even before the tenant has obtained legal 
advice. Further on some occasions a leasing representative may require the tenant to 
submit the Lessee’s Disclosure Statement back to it before the tenant has had the benefit 
of legal advice. The Lessee’s Disclosure Statement predominantly is an opportunity for the 
lessee to detail statements or representations made by the lessor or the lessor’s agents 
such as any agreements or representations relating to exclusivity or limitations on 
competing uses, sales or customer traffic. Landlords can later argue that if a matter wasn’t 
raised in the Lessee’s Disclosure Statement that the lessee should be prohibited from 
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relying upon it. The Appeal Panel in the decision of Armstrong Jones rejected such 
approach and said “and evidentiary presumption founded in the omission of the statement 
from the Lessee’s Disclosure Statement can be overcome by contrary evidence; and was, 
we think, overcome in this case”. 
 

 In practice, frequently Lessee’s Disclosure Statements are simply not served and for the reasons set 
out above and considering the fact that the legal implication of not including a disclosure in the 
Lessee’s Disclosure Statement is not material in the determination of whether the disclosure was 
made or not, based on the Appeal Panel decision in Armstrong Jones it is submitted that these 
should be disregarded and that the Lessee’s Disclosure Statement should no longer be necessary. 
 

2.4b Should the Act provide a wider range of remedies 
if a landlord or tenant does not provide a 
Disclosure Statement as required? 

 The current disclosure statement regime in relation to the remedies for non-service of the Lessor’s 
Disclosure Statement is appropriate and it is submitted that the Lessee’s Disclosure Statement 
should be abandoned. 

 

2.4c Should the minimum time for providing the 
Disclosure Statement of 7 days before the lease 
commences be reduced if both landlord and 
tenant are legally represented and request the 
option? 

 No 
 

 If the period could be reduced, the party with the stronger bargaining position could place pressure 
on the other party. 

 

 The requirement for seven days permits the lessee to consider the commercial terms and obtain 
legal advice.  

 

 One must be mindful that there are many tenants who are not as sophisticated as for example a 
shopping centre landlord and who do require safeguards to be in place.  
 

2.4d Where a lease requires a tenant to pay “strata 
levies” should any special levy, extra levy or 
sinking fund have to be specifically disclosed 
(these levies can be significant amounts such as 
for major capital works to the strata property)? 
 

 Any expense of a capital nature should be prohibited. 
 

 A special levy will usually involve capital works, and passing on such costs should be prohibited. This 
is consistent with the provisions of Section 23 Retail Leases Act 

2.5a What are the views of stakeholders on how best 
to manage the payment of an EUA levy under a 
retail lease?  
 

 No submission on this point 
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3 Fidelity of the bargain 
 

 

3.1a As a sub-tenant, how can a franchisee be 
protected if a franchisor becomes insolvent or 
fails to meet its obligations under a retail lease? 
 

 There could be a first right of refusal or requirement that the landlord offer the premises to the sub-
lessee on identical terms to the head lease.  

3.1b Is a registered sub-lease adequate protection in 
the case of the franchisor’s liquidation or 
administration? 

 Whilst there is protection pursuant to Section 130 Conveyancing Act, many unsophisticated parties 
would be unaware of this Section. The first right of refusal as set out in our response to the question 
above may address this issue.  
 

3.1c In some circumstances, should a franchisee be 
permitted to continue a business under the retail 
lease, such as assuming the rights and 
responsibilities of the franchisor (as head tenant) 
under the retail lease?  
 

 No submission is made on this point. 

3.2a What is an appropriate remedy for a tenant in a 
retail shop located in a strata scheme where 
something under control of the Owner’s 
Corporation disturbs the retail business? 

 Section 34 Retail Leases Act allows a tenant to claim reasonable compensation if a landlord causes 
damage or disruption to the tenant’s business after being notified in writing and failing to rectify 
such damage. 
 

 In a strata complex the damage may be due to actions of the Owner’s Corporation and not the 
landlord. 

 

 Whilst there may be a claim against the Owners’ Corporation for want of repair there is not the 
same positive obligation as set out in Section 34 which could refer to inhibiting access, taking action 
that substantially causes disruption. 
 

 It is unfair for a landlord to be responsible for matters outside its control. 
 

 However it would be unfair to a tenant if there was not some obligation on a landlord if the landlord 
could take action against the Owners’ Corporation. 
 

 It is submitted that a fair compromise there be an obligation on the landlord to undertake its best 
endeavours to resolve any disruption to the tenant which in practical terms would involve an 
application or in certain circumstances proceedings against the Owners’ Corporation for disturbance 
to the tenant’s business.  
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3.2b What are the benefits or detriments of tenants in 
a strata development having remedies to address 
disturbances arising from actions by the Owners’ 
Corporations heard by the ADT? 
 

 No submission on this point 

3.3 Fidelity of the bargain/anti avoidance 
 

 

3.3a What is the best way to ensure that tenants and 
landlords operate within the policy intent of the 
Act, namely to ensure fair and efficient dealings 
between the parties? 

 It may be helpful if there were additional notes in relation to various sections of the Act. For 
example the note that appears under Section 16 (4) which explains how the minimum five year term 
operates assists parties in applying the provisions of the Act.  
 

 Clarifying the intent of some sections, could assist in assuring the parties operate within the policy 
intent of the Act.  
 
 

 Another example is the minimum five year term. One may assume such provision is for the tenants 
so that they would have a sufficient time in which to depreciate their fit out. It is submitted that the 
minimum five year term could in fact be used by a landlord to extend a two year lease where a 
Section 16 Certificate had not been provided. It would be helpful to include a note in the Act to 
state this provision is only at the discretion of the Act.  
 

 A further example is Section 58 Retail Leases Act. This section states that a retail shop lease may not 
contain a provision that permits termination on the grounds that the lessee has failed to achieve a 
specific sales figure. This provision was enacted to protect tenants from having their lease 
terminated by the landlord if they did not achieve a certain sales level. However this Section also 
prohibits the inclusion of a break clause whereby a tenant can terminate the lease if the store 
doesn’t achieve a certain sales level. This may not be the intention of the legislation but on a strict 
reading of the provision, this could be an unintended consequence of the provision. Again it is 
suggested that this could be overcome by inserting a note under the Section to state that it doesn’t 
apply in the situation previously referred to. 
 

 It may be helpful if regulations could be passed to clarify or provide examples of the workings of 
various provisions.  
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3.3b What would be the benefit or detriment if the 
Act contained an anti-avoidance clause?  

 It is submitted that some leases do contain provisions which are not within the policy intent of the 
Act – for example some leases contain warranties by the tenant that they have in fact been served 
with a Lessor’s Disclosure Statement yet this may in fact not be the case.  
 

 Another example is where a lease contains a provision to state that if the lessee doesn’t serve the 
disclosure statement within seven days then the lessor can terminate the lease. Such a provision has 
the effect of reversing the presumption contained in Section 11. Such provisions are not within 
keeping of the policy intent of the Act.  

 

 It is submitted that rather than introduce an anti-avoidance provision it would be preferable to 
include a provision stating that both the tenant and the landlord must act in good faith or adhere to 
principles such as the fidelity of the bargain. 
 

3.3c What would be the benefits or detriments of the 
Act contained principles such as a requirement 
for the fidelity of the bargain to be upheld? 

 It is submitted that such a provision which would require both parties to maintain good faith or both 
parties to uphold the fidelity of the bargain would be beneficial. 
 

 One cannot specify in the Act every contingency. It would assist to have a further obligation – like 
‘fidelity of the bargain’ rather than only having the unconscionable conduct provisions as the 
Supreme Court has placed a relatively high bar on what constitutes unconscionable conduct. It 
would assist the policy adjectives of the Act if the Act did imply duties such as good faith or fidelity 
of the bargain. In Toga Pty Limited v Perpetual Nominees Limited [2012] NSW ADT 80, Judicial 
Member Bluth held that the parties have a duty to fulfil the fidelity of the bargain and this decision 
was affirmed by the Appeal Panel in Toga Pty Limited v Perpetual Nominees Limited 
[RLD][2013]NSW ADT AP2 although the Appeal Panel upheld the appeal on different grounds and 
did not make comment on the concept of the fidelity of the bargain. Thus arguably this principle is 
already law and it would be helpful for it to be codified in the Act. It is important for such matters to 
be codified because retail leases is an area which is dealt with by many different experience levels of 
both the parties and their legal practitioners. Many parties would engage the same lawyer who 
acted on the conveyance of their house. Codification in the Act would make the existence of such 
requirements more accessible. 
 

 The possible detriment with a more general obligation of fidelity of the bargain would be that one 
could argue that there would be uncertainty. However this could be overcome if either the 
regulations or notes within the Act itself provided examples of what conduct would be considered 
against the principle of obligation of fidelity of the bargain or bad faith. This would be a meaningful 
way in which guidelines could be set and these guidelines could be expanded upon.  
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3.4 Fidelity of the bargain – damaged premises 
 

 

3.4a Are the remedies in the Act for the repair of 
damaged premises adequate? 
 

 No view is submitted on this question. 

3.5 Fidelity of the bargain – right of first refusal, end 
of lease 
 

 

3.5a Is there a market failure in relation to a tenant’s 
ability to negotiate a new lease at the end of a 
term? 

 It is important to consider that there are two quite distinct groups of landlords in the retail lease 
market. On the one hand there are shopping centre landlords and on the other hand individual 
landlords of strip shops. 
 

 For an individual landlord of a strip store it would be submitted that the concept of market failure 
doesn’t apply as if a tenant cannot reach agreement with a particular landlord in questions the 
tenant has a range of other landlords up and down both sides of the strip with which to negotiate 
thus the tenant has a choice. 

 

 It is submitted that there are concerns with respect to shopping centre landlords particularly with 
respect to those suburbs where there is only one predominant main shopping centre. It is also 
relevant to consider that nearly all specialty retailers will only be given a five year lease in a 
shopping centre. They will not be granted an option by the shopping centre owner. 
 

 In a shopping centre when a tenant enters into its lease, it is required to fit out its premises which 
could be in the order of $250,000-$300,000 and each year the rent increases. A typical shopping 
centre lease has the rent increasing by a percentage factor for example 1 ½ to 2 ½ percent plus CPI 
that is the annual increases are more than the cost of living increases.  

 

 It takes a number of years to establish a business so the first few years the tenant will be working to 
build its business.  
 

 For a shopping centre tenant, arguably one’s goodwill diminishes as there is less time remaining in 
the lease term. 
 

 Towards the end of the lease term the bargaining position of the tenant is significantly reduced. The 
tenant has invested in the fitout and building the goodwill of the business yet if the tenant is a 
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specialty retailer in a shopping centre, options are generally not offered and if the tenant wishes to 
continue to grow its business it is dependent on the landlord agreeing to provide a new lease for a 
further term. At this point there is no mechanism for determining the rent. There is no law to say 
that the rent must be fair. There is no requirement on the landlord to even provide a new lease to 
the tenant. The landlord has access to the turnover figures both of that particular business and if it 
is a large shopping centre group the turnover figures of that particular category across many 
centres. The tenant on the other hand, has no access to accurate data as to the rents paid by other 
tenancies. (For the reasons set out earlier in this Submission, there exists a problem in that the 
registered lease frequently does not contain the true lease terms whereby incentives are contained 
in side documents. Occasionally the landlord neglects to register the lease so that even the 
information that is contained in the lease may be unavailable to the market).  
 

 It is typical in these circumstances for the shopping centre landlord to seek a large increase in rent. 
This could be confirmed by discussions with retailers generally as to what percentage increase a 
landlord requests for renewal leases.  
 

 The problem for the tenant is that if the tenant cannot negotiate with that particular landlord where 
else is the tenant to go? They cannot negotiate with the landlord of the tenant in the adjoining 
tenancy as that is the same landlord in fact the one landlord controls the entire centre. Thus it is 
submitted that in shopping centres particularly in those suburbs where there is only one shopping 
centre, there is market failure and for the reasons set out above. There is an imbalance of power 
between a tenant in a shopping centre particularly towards the end of their lease term. 
 

 This is a serious concern and a real issue with respect to retail tenancies in New South Wales.  
 

 Lobby groups for shopping centres may assert that there is nothing to prevent another party from 
opening a competing shopping centre. It is submitted that such an argument is flawed. If one 
considers say Westfield at Parramatta. This centre already has two major department stores a 
tenancy mix such that if a competing shopping centre was to open and was to obtain Council 
approval what tenants could that new centre in Parramatta attract? Tenants typically are attracted 
to a shopping centre because of the tenancy mix and brands that are already there. In this example 
nearly all brands are already represented in that particular shopping centre so it is not feasible for a 
new party to enter. The shopping centre as against the strip has certain advantages predominantly 
being the other mix of tenancies and the facilities such as car parking. It is apparent that in such 
environments a retail tenant does not have a true choice of alternate landlord.  
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3.5b Would there be a benefit or detriment if sitting 
tenants had a right of first or last refusal for a 
new lease upon the expiration of the initial term 
of lease? 

 It is submitted that a last night of refusal would be unduly onerous on shopping centre landlords 
and would be unfair to the negotiating tenant.  
 

 It is submitted however that a tenant should be granted a first right of refusal for a shopping centre 
lease with the right to have the rent determined by market valuation if the parties can’t agree on 
the new rent. This would go some way to overcome the market imbalance referred to in the 
previous question. 
 

 It is submitted that this should not apply for strip stores where such market imbalance does not 
exist.  

 

3.5c Would there be a benefit or detriment if sitting 
tenants had a right for the period of ‘holding 
over’ to be a rolling six month lease that began 
when a negotiation finally failed? 
 

 It is submitted that this would be an unfair burden on a landlord and this right should not exist. 

4 Streamlining/simplification/standard lease 
 

 

4.1a Would there be a benefit or detriment to the 
leasing industry if a standard lease was 
introduced that is clear, concise and easily 
understandable? 

 It is difficult to meaningfully respond without examining the proposed standard lease.  
 

 It is submitted that the current law society precedent retail lease may be appropriate for strip stores 
but is not comprehensive enough to deal with the many issues that would need to be considered in 
a shopping centre lease.  

 

 It is acknowledged however that the leasing process can be quite complicated and arduous because 
of the lengthy lease provisions contained in certain shopping centre leases and a complexity in 
actually reviewing the documents thoroughly particularly in those cases where there are 
Agreements for Lease and Incentive Deeds.  

 

4.1b What would be the most effective way of 
developing a standard retail lease for NSW retail 
leases? 

 It is submitted that possibly the best way to achieve this would be for a lease to be drafted by one 
party incorporating the requirements of the shopping centre and also incorporating the provisions 
of the Retail Leases Act and that this lease be reviewed by a panel who would seek amendments to 
the standard lease and that a third party could adjudicate the merits of the amendments.  
 

 To provide an example of a necessary amendment it is typical for a lease to contain an indemnity 
from the tenant in favour of the landlord. Such indemnities should exclude any act, omission, 
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default, or negligence by the landlord. It would be more efficient for the parties if such a concession 
was simply contained in the original lease as it is fair.  
 

 It is submitted that it would be a difficult process to negotiate a standard lease.  
 

4.2 Streamlining/simplification/appointment of 
specialist retail valuers 
 

 

4.2a Is it appropriate for the Registrar of Retail 
Tenancy Disputes to appoint specialist retail 
valuers rather than the Administrative Decisions 
Tribunal? 
 

 Yes. It seems unnecessary to have to approach NCAT to appoint a valuer. 

4.2b Should the definition of ‘specialist retail valuer’ 
be expanded to include specialist retail valuers 
with some experience that also meet an 
approved accreditation standard? 
 

 No view is expressed on this point.  

4.3 Streamlining/simplification/registration of 
leases 
 

 

4.3a Should the time required for the registration of a 
lease by the landlord be expanded from one 
month to three? 
 

 Yes. Provided the landlord is using all reasonable endeavours to register the lease however the Act 
should include a requirement for the lease to be registered. 

4.3b Should there be a more effective remedy where 
the landlord does not register the lease or 
provide the tenant with a signed copy of the 
lease within the timeframe required by the Act? 

 If a lease is not registered, the tenant’s interest may not be protected against any mortgagee who 
takes possession or against a purchaser of the property itself.  
 

 It is submitted there should be a more effective remedy when a landlord does not register the lease. 
 

4.4 Streamlining/simplification/disclosure 
statements 
 

 

4.4a Are the current Disclosure Statements working 
effectively? 

 It is submitted that there should no longer be a requirement for a Lessee’s Disclosure Statement 
and it would be of assistance if the Lessor’s Disclosure Statement could be streamlined and 
simplified. 
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 The Act should be amended so that the landlord cannot pass on to the tenant legal costs in 
considering amendments to the landlord’s draft lease. Typically shopping centre leases are prepared 
by major legal practices with costly charge out rates. Further it must be acknowledged that the 
party preparing the lease prepares a document in its own favour. It is appropriate that a number of 
key amendments be obtained to a lease. For example one particular shopping centre lease allows 
the landlord to request additional security including personal guarantees and increasing the bank 
guarantee. It is imperative that a tenant obtain legal advice and that amendments be sought where 
appropriate. The fact that there is a cost penalty in place and that the landlord can charge legal fees 
for amendments discourages this. Thus it is submitted that each party should pay their own costs.  

 

4.4c Would it be beneficial for a working group to be 
convened to examine ways to streamline 
disclosure requirements and reduce red tape? 
 

 Yes. 

4.5 Streamlining/simplification/mortgagees consent 
fees 
 

 

4.5a Should the Act clarify whether or not mortgages 
consent fees can be passed on to a tenant? 

 Yes. It is submitted that Section 14 and Section 24A Retail Leases Act and the definition of “lease 
preparation expenses” under Clause 3 of the Act confirm that mortgagees consent fees should not 
be payable by the tenant.  
 

 In practice however there is still confusion on this point. 
 

 It would be beneficial to clarify that mortgagee’s consent fees cannot be passed on to the tenant. 
 

5.1 Fair dealings – test of good faith  
 

 

5.1a Would a duty to act in good faith result in fairer 
and more efficient leases and reduce the number 
of disputes or have the opposite effect? 

 It is important to distinguish between strip shops and shopping centre leases.  
 

 It is submitted that unless the parties agree to contract out of it, it would be beneficial for the Act to 
require both parties to act in good faith. 
 

 Who could argue, whether they be landlord or tenant, that it would be appropriate for a party not 
to act in good faith? 
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 This should apply to both the landlord and the tenant. 
 

 It would assist in dispute resolution because it would be a ground upon which the parties could 
attempt resolution. 
 

 The bar to satisfy the requirements of unconscionable conduct is high. The concept of good faith is a 
more workable benchmark. It seems reasonable as submitted in the Discussion Paper that the duty 
of good faith could be contracted out by agreement between both parties. On this basis it is most 
reasonable then that if both parties can agree to act in good faith that this should apply. 
 

 One must take into account the differing bargaining strengths between a shopping centre landlord 
and a tenant. If one considers the cost of dispute and the personal cost to the parties themselves it 
is apparent that it is difficult for an individual tenant to take proceedings against a large shopping 
centre landlord. 
 

 For this reason dispute resolution has a very important part to pay in retail lease disputes and to 
date it must be acknowledged that it has been a most successful avenue for dispute resolutions. 
Statistics from the NSW Office of Small Business indicate a success rate of over 90% of resolution of 
matters at mediation or shortly thereafter. This is an exemplary statistic. This process would only be 
assisted if there was a codified duty to act in good faith. Again the Act could specify examples of 
what would or would not be ‘good faith’. 

 

5.2 Fair Dealings - Bank Guarantees 
 

 

5.2a Should the Act deal with the drawn down of a 
bank guarantee? 

 The Act should specify that a bank guarantee can only be drawn upon due to breach and that such 
provision would be incorporated into all leases.  
 

5.2b Should there be a timeframe after the end of a 
lease when the landlord must release the bank 
guarantee? 

 Yes. To be fair to the landlord there should be sufficient time for the landlord to ensure that the 
tenant has complied with the provisions of the lease (including make good) and once this is verified 
there should be a timely return of the bank guarantee. It is submitted that the bank guarantee 
should be returned within two months. 
 

6.1 Coverage of the Act – definitions/list 
 

 

6.1a Are retail shops that are currently not covered 
under the Act which should be? 

 It is submitted that the NSW Office of the Small Business Commissioner should, after appropriate 
consultation consider, adding additional stores to Schedule 1 of the Act as this becomes necessary. 
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6.1b Are retail shops that are currently covered under 
the Act which should not be? 
 

 No comment on this point.  

6.1.c What is benefit or detriment in covering a limited 
range of other commercial premises under the 
Act? 
 

 It is submitted that commercial premises do not experience the same market imbalance which 
occurs with the retail lease market and do not require the protection afforded by the Act.  

6.1d Which is the best approach to specify which 
businesses or premises are covered under the 
Act? 
 

 It is submitted that the NSW Office of the Small Business Commissioner would be the best entity to 
note by examining the disputes before it and the enquires made to it as to whether or not it is 
necessary as time progresses for further businesses to be listed in Schedule 1 of the Act,  

6.1e Should the Act clarify that only leases that are 
“retail shop leases” on commencement of the 
lease are covered by the Act? 
 

 Yes. 

6.2 Coverage of the Act – inclusions/exclusions  
 

 

6.2a What are the benefits and detriments of 
including retail shops located in an office tower 
under the Act? 

 The Act should clarify that retail premises – for example a café located on level 30 of an office 
tower, should fall within the Act. There is currently an anomaly in the Act where because a premises 
(which are listed in schedule 1) which are located in an office tower, arguably are excluded from the 
operation of the Act. This clarification would be appropriate.  
 
 
 

6.2b Should the Act clarify that certain businesses 
within shopping centres should be excluded 
under the Act, such as ATM’s and vending 
machines? 
 

 Yes.  

6.3 Coverage of the Act – publicly listed companies 
 

 

6.3a Should publicly listed companies and their 
subsidiaries be excluded from the operation of 
the Act? 

 The current exclusions (in particular that the lettable area be 1,000 square metres or more and that 
the term be 25 years or more) adequately carve out the coverage of the Act for large tenancies. 
 

 It would be unfair to exclude a tenant protection from the Act simply because it was owned by a 
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public company because that doesn’t address the market imbalance referred to earlier in this 
submission. Ownership is not the issue. The concerns previously raised apply whether or not the 
owner is a public company of not. 

 

6.3b What are the benefits and detriments of 
excluding publicly listed companies and their 
subsidiaries from the Act; in relation to these 
companies, other retailers and landlords? 
 

 The current exclusions provide a workable benchmark for those tenancies that do not require the 
protection of the Act.  

7.1  Reducing prescriptive regulation – minimum 
term  
 

 

7.1a Is the minimum term of 5 years for a lease still 
required to provide security of tenure to 
tenants? 

 It is submitted that the requirement of the minimum term is predominantly to take into account the 
fact that the tenant is required to expend significant sums in undertaking its fitout works and that 
the five years would allow the tenant to amortise such fitout over the term of the Lease.  
 

 The fact that the minimum term can be waived by the provision of a Section 16 Certificate means 
that there is a way by which both parties can contract out of the minimum term but it has the 
important prerequisite that a lawyer needs to advise the tenant that they are waiving such right. 

  

7.1b Is the requirement for a tenant to obtain a 
certificate from a lawyer or conveyancer for a 
lease for less than five years still necessary? 
 

 On balance it is submitted that it is best that advice be obtained as a requirement of submitting a 
Section 16 Certificate.  

7.1c Should short term leases of less than 6 months 
(including pop-up shops) be subject to the 
provisions of the Act subject to a limited 
application of the Act? 
 

 No. It is appropriate that short term tenancies should be excluded from the operations of the Act.  

7.2 Reducing Prescriptive Legislation – Assignment  
 

 

7.2a Are the provisions of the Act relating to 
assignment appropriate, and if not how should 
they be changed? 

 Overall the assignment provisions are appropriate. It is noted that the provisions can create 
difficulty for a financially strong and very experienced retail tenant because in such circumstances it 
is difficult to satisfy the requirements that the incoming tenant have financial resources and 
retailing skills equal to a greater than the existing tenant.  
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7.2b Should the assignor be liable to the landlord for a 
certain period of time after the assignment if the 
assignee breaches the terms of the lease? 

 The current regime for assignor and assignee disclosure statements provides a fair balance in this 
regard. 
 

 If an assignor fails to serve an assignor disclosure statement and comply with the provisions of the 
Act, then the assignor is not release. 

 

 If the assignor does comply and issue the assignors disclosure statement and complies with all the 
other requirements of the Act then the assignor is released. 
 

 We consider this is an appropriate balance and that it should remain.  
 

7.2c Does the Act need to clarify whether Section 
39(1)(a) “use” refers to a category of use or the 
specific details listed for the original tenant? 

 There is a common practice with shopping centre landlords to now specify the trading name as part 
of the permitted use. 
 

 It should be clarified by legislation that that does not mean that if the tenant assigns its lease and 
the assignee changed its name that this would be able to be grounds upon which the landlord could 
refuse consent to assignment because it constitutes a change of the permitted use. This clarification 
should be made otherwise the effect would simply be that the assignor could only assign to 
someone who was going to continue to trade under their name.  

 

7.3 Reduce prescriptive legislation – termination for 
inadequate sale prohibited 
 

 

7.3a Should the provisions of the Act prohibiting 
termination for inadequate sales be amended or 
removed? 

 As set out earlier in this paper Section 58 Retail Leases Act should be amended to state that this 
provision only applies to termination by the landlord but does not apply in a case where a tenant 
has negotiated a break clause if a certain pre-determined sales benchmark is not reached. 

 

8.1 Technical issues – regular review of the Act 
 

 

8.1a How can the Government ensure that the Act 
continues to meet its policy objectives and 
respond appropriately to changes in the retail 
leasing industry? 
 

 It is submitted that the continued regular communication between the Office of the Small Business 
Commissioner and the Small Business Minister based upon the enquiries and feedback received by 
the NSW Small Business Commissioner is the appropriate process to achieve this. 

8.1b Should there be a provision for the Act to be 
reviewed on a regular basis or allow any review 

 It is submitted that many individual small retailers struggle to simply survive in their day to day 
business and do not have the access to lobbyists. It is important that their concerns are addressed 
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to be conducted at the discretion of the Minister 
and Cabinet? 

by Government.  
 

 It is important to also acknowledge that tenants may not also be so forthright in speaking out 
regarding hardship because this could affect whether a landlord would offer a new store to them in 
the future. 
 

 The Act should be reviewed regularly.  
 

8.2 Technical issues – operation of the ADT 
 

 

8.2a Should the monetary limit for retail lease 
disputes in the ADT be increased? If so, what 
should the monetary limit be? 

 When one considers the costs of entering into a specialty shop should be in the order of about 
$250,000 to fit it out and the payments for rent and outgoings over the term of the lease could 
approach $1,000,000, the jurisdiction limit of $400,000 is inadequate. 
 

 The jurisdiction limit should be raised $750,000. 
 

8.2b Are changes required to the provisions governing 
the ADT to ensure it has the appropriate capacity 
and resources to effectively deal with retail lease 
disputes? 
 

 It is submitted that the current provisions which would apply with NCAT are appropriate. Retail 
lease disputes should be determined by NCAT wherever possible. Overcoming the limitation of the 
jurisdiction limit would assist this process.  

8.3 Technical issues – remedies and penalties in the 
Act 
 

 

8.3a How best can the provisions of the Act be 
enforced? 
 

 By continuing to expand natural consequences for breach.  

8.3b Would providing natural consequences when a 
breach occurs be an effective remedy and also 
promote better behaviour between parties and 
therefore outcomes in retail leasing? 
 

 Yes. One also needs to consider the cost of litigation. If there is an automatic remedy this is of 
significant benefit to the parties. 

8.3c What remedies or penalties in the Act should be 
changed? 
 

 It is submitted that some of the monetary penalties should be increased to constitute a more 
effective deterrent.  

8.4 Technical issues – online sales  
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8.4a Should the Act be amended to deal with revenue 
from online sales? 

 The Act should specify that internet sales that have no bearing whatsoever to the premises should 
be automatically excluded pursuant to the Act.  
 

8.4b Should the Act give clarity on the calculation of 
turnover data from online sales? 
 

 Yes.  


