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Executive summary 
 
 

 
The Property Council of Australia welcomes the opportunity to comment on the 2013 
Review of Retail Lease Act 1994 Discussion Paper. We also appreciate being a 
member of the Office of the Small Business Commissioner’s (OSBC) Industry 
Advisory Group established for the review. 

Our members include major owners, managers and developers of shopping centres 
across NSW. 

We have common members with the Shopping Centre Council of Australia, but we 
also have other retail-orientated members. 

In that sense, we have reviewed their submission to the Discussion Paper and 
endorse its views and recommendations. 

However, it is important to note that our membership also covers all major asset 
classes – including office, industrial, hotel, retirement and residential. 

This is crucial because the review intersects in areas relating to office assets in 
particular, but also canvasses common principles. 

The case for a sensible regulatory environment that welcomes investment influences 
our response, including on issues relating to lease renewal rights and land tax. 

The SCCA submission makes recommendations on specific issues arising from the 
Discussion Paper – but it also raises legitimate concerns about some of the 
assumptions underpinning the review so far. 

We believe the review would also be well served by having stronger regard to the 
NSW Government’s red tape reduction targets. 

The Premier’s Memorandum (M2012-02) issued in February 2012 outlines the 
Government’s objectives. 

Too many proposals raised in the Discussion Paper risk adding regulatory burden and 
cost and too few promote meaningful opportunity to reduce red tape. 

We urge the OSBC and Government to conduct rigorous analysis of the regulatory 
cost of any recommendations arising from the next phase of work. 

Our submission is designed to respond to relevant proposals in the Discussion Paper 
– though as noted earlier, we endorse the more extensive analysis and submission 
provided by the Shopping Centre Council of Australia. 

We also look forward to participating in future phases of the review. 
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About the Property Council of Australia 
 

 
The Property Council of Australia is the nation’s peak representative for the property 
and construction industry.  

Our 2,000 member firms and 55,000 active individuals span the entire property and 
construction industry, which includes all:  

• Dimensions of property activity — financing, funds management, 
development, ownership, asset management, transaction and leasing. 

 
• Major property types — offices, shopping centres, residential development, 

industrial, tourism, leisure, aged care, retirement and infrastructure. 
 
• All major regions of Australia and international markets. 
 

• The four quadrants of investment — public, private, equity and debt. 

A pillar of NSW 

The property and construction industry underpins the health and prosperity of the 
NSW economy. The sector: 1 

• Contributes $46.7 billion to Gross State Product. This is 11.4 per cent of 
the State’s total wealth. We generate a further $66.8 billion in flow-on 
activity.  

 
• Is the single largest employer in NSW, generating more than 361,000 

jobs across the State. Flow-on effects on the NSW economy generate an extra 
463,500 full time jobs.  

 
• Pays $19.6 billion in total wages. This is 9.7 per cent of all salaries earned 

across NSW. The flow-on benefits stimulate another $34.5 billion in additional 
wages.  

 
• Pays over one-third of all state taxes — 37 per cent of state revenue is 

sourced from property taxes as an annual average since FY2001.   

                                                           
1 AEC Group, Economic Significance of the Property Industry to the NSW Economy, May 2012, based on 
data from the 2011 - 2012 financial year 
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Information Asymmetary 

 
Information Asymmetry – How to know if it is a good deal 

It is incorrect to say that lease have to be registered only where the parties agree to 
make it a requirement of a lease.  The majority of leases are registered and the law 
currently requires leases for a term of 3 years including options to be registered. 

We do not agree that if this is an issue that it relates primarily to shopping centre 
leases.  The requirement for leases to be registered applies irrespective of whether 
the shop is within a shopping centre or a single shop on the high street. 

If the issue is a lack of information available in the retail leasing industry, then 
requiring leases to be registered is not the solution to the problem. 

1.1.a Is the confidentiality of the financial arrangements between the 
parties more important than the provision of industry 
information? 

Yes – though we note that information is already available in relation to 
the terms of retail leases via the publically available registration system 
at Land and Property Information.  

1.1.b If not, how best could the whole of the financial arrangements 
of the lease be made publically accessible? 

The creation of a voluntary register within the Office of Small Business 
Commissioner (OSBC) may address this, so long as the register 
operates at arms-length from other activities. 

It would be for the tenant to determine if it wants its information to be 
made publically available and if so, it could submit a copy of its lease 
and other documentation if any to the OSBC. 

The OSBC could then make information publically available in a format 
which does not identify the individual shop or tenant. 

The Shopping Centre Council of Australia submission also provides an 
alternative (and preferred) approach run by retailer association 
representatives. 

1.1.c If the information were required to be registered how should 
updated side deals be dealt with? 

Assuming a register is created within the OSBC or through retailer 
associations, the tenant could determine whether it wanted to submit a 
copy of the updated side deal to the OSBC.  
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Information Asymmetry – Turnover Data 

1.2.a What if anything should be done about the collection of 
turnover data by landlords? 

We agree with the view of the SCCA that this is not a matter that 
should be considered in the Review. The Act has never regulated the 
collection of turnover data, nor should it.  

We also understand there are extensive industry discussions 
advancing in this space. 

Further, section 50 of the Retail Leases Act already provides that if a 
retail shop lease requires the tenant to provide information to the 
landlord concerning the turnover of the business of the tenant, the 
landlord must not divulge or communicate to any person any 
information so provided by the tenant, but it does not prevent the 
landlord communicating or divulging any such information: 

• with the consent of the tenant; or 

• in a document giving aggregate turnover information about a 
retail shopping centre in a manner that does not disclose 
information relating to the turnover of an individual tenant’s 
business; or 

• to a court or an arbitrator for the purposes of any mediation or 
valuation for the purposes of the Retail Leases Act or the lease; 
or 

• in compliance with a requirement made by or under legislation; 
or 

• to the landlord’s professional advisors (such as legal or financial 
advisers), or to the proper officer of any financial institution for 
the purpose in good faith of enabling the landlord to obtain 
financial accommodation; or 

• in good faith to a prospective purchaser of the retail shop or the 
building of which it forms part. 

Failure to comply with section 50 gives rise to a penalty and the current 
maximum penalty is 20 penalty units for a breach of section 50.  The 
value of a penalty unit is currently $110.00 and therefore the maximum 
penalty is $2,200.00. 
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Outgoings 
 
 

There are flaws in the premise of the discussion about outgoings – 
namely, that landlords have no incentive to reduce outgoings. 
 
The SCCA submission rightly makes the point that owners invest 
substantially on a host of issues relating to outgoings. 
 
But it also makes the broader point – that there is a direct relationship 
between the transfer of outgoings and rental growth. And it is rental 
growth which is crucial to valuations, financial performance and 
investment attraction. 

 
2.1.a How can there be greater certainty in outgoings, including 

management fees that are recovered from tenants? 

The SCCA submission rightly scrutinises and questions the context for 
the discussion around this section. 
 
There is little meaningful evidence of market failure, nor are there 
sensible alternative policy proposals offered. 
 
We would share any concerns that this is an effort to promote the 
regulation of rent methodologies. 
 
Existing provisions in the Act already require a landlord to provide a 
disclosure statement at least 7 days before the lease is entered into. 

 
The information provided in that disclosure statement is comprehensive 
particularly the section in relation to outgoings which contains detailed 
information concerning the items payable by the tenant under the lease 
in relation to outgoings. 

The Retail Leases Act also provides that the following costs and 
expenses must not be recovered from tenants: 

• capital costs (section 23); 

• depreciation (section 24); 

• interest and charges incurred by the landlord on borrowings 
(section 24A); and 

• rent and other costs associated with unrelated land (section 
24B). 

The Retail Leases Act contains extensive provisions imposing limits on 
sinking funds (sections 25A to 25B) and the recovery of land tax 
(section 26). 
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Failure to provide an outgoings estimate or an outgoings statement 
may result in the tenant exercising its right to withhold outgoings 
contributions under section 28A of the Retail Leases Act until 28 days 
after the landlord furnishes the estimate or statement. 

No additional regulation is required. 

2.1.b How can the reporting obligations of the landlord who collects 
outgoings be streamlined in such a way that the tenant gets 
important information, yet unnecessary costs and any excessive 
reporting activities are removed? 

The outgoings provisions in the Retail Leases Act are extensive, are 
operating effectively and do not require any amendment other than as 
referred to above. 

 
2.2 Outgoings – Advertising and Promotion 

2.2.a Are the current requirements for marketing plans, 6 monthly 
expenditure statements, advertising statements and auditor’s 
reports appropriate and necessary (an opportunity to reduce 
red tape)? 

The requirement for 6 monthly expenditure statements under section 
54(1) could be removed as they are for information purposes only and 
the landlord is only required to make the statement available and it is 
our understanding that tenants rarely request it. 

We would support the statements being moved to an annual 
requirement.  

The advertising and promotion expenditure statement required under 
section 55 together with the requirement to provide a marketing plan 
under section 53 provide adequate protection for the tenant. 

2.2.b Is the current regulation for the use of advertising and 
promotion funds working well? 

Yes. 

See sections 52, 53, 55, 55A and 56 of the Retail Leases Act. 
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2.3 Outgoings – Land Tax 

2.3.a Would there be a benefit or detriment if landlords are prohibited 
from recovering land tax from tenants? 

Proposals to prohibit owners from passing on land tax have been 
previously considered – and comprehensively rejected. 

This includes previous reviews of the Retail Leases Act. 

Inquiries both here and interstate have found that: 

• it would place retail asset owners at a market disadvantage to 
other asset classes 

• that it would in fact reduce transparency in the market 

• that land tax costs would find their way into rental costs 
regardless 

• there is no identifiable benefit to tenants. 

In short, the proposal should be abandoned. 
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2.4 Outgoings – Not Disclosed  

2.4.a Is the disclosure regime working as intended?  Please provide 
recommendations of how it can be improved. 

We endorse the comments of the SCCA relating to this issue – and 
agree that it is better dealt with through the separate Working Group. 

2.4.b Should the Act provide a wider range of remedies if a landlord 
or tenant does not provide a Disclosure Statement as required? 

No. 

When all of the provisions of the Retail Leases Act are taken into 
consideration, then the remedies already provided for under the Retail 
Leases Act are more than adequate. 

In particular, Section 11 of the Retail Leases Act provides that a tenant 
can terminate the lease, within six months, if the disclosure statement 
was not provided or if the disclosure statement “is incomplete or 
contained information that was at the time it was given materially false 
or misleading”. This right to termination does not apply if the lessor has 
acted “honestly and reasonably” and the lessee “is in substantially as 
good a position as the lessee would have been if the failure had not 
occurred”.  

Other provisions – including section 10 and section 62D – provide 
sufficient opportunities for resolution of issues. 

2.4.c Should the minimum time for providing the Disclosure 
Statement of 7 days before the lease commences be reduced if 
both landlord and tenant are legally represented and request 
the option? 

We concur with the recommendations of the SCCA submission in this 
section. 

2.4.d Where a lease requires a tenant to pay “strata levies”, should 
any special levy, extra levy or sinking fund have to be 
specifically disclosed (these levies can be significant amounts 
such as for major capital works to the strata property)? 

We endorse the comments of the SCCA submission in this section. 
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2.5 Outgoings – Environmental Upgrade Agreements 

This issue relates to all retail shops and is not only a shopping centre lease 
issue. 

The environmental upgrade agreement legislation contains a number of 
protections to ensure that a tenant is not disadvantaged.  The landlord must 
demonstrate that the capital costs which can be recovered from the tenant as 
an environmental upgrade charge are not greater than the savings which the 
tenant will benefit from as a result of the environmental upgrade. 

The legislation requires the landlord to clearly demonstrate that the tenant will 
be no worse off and in fact in most cases the tenant will be better off as a 
result of the environmental upgrade with the relevant outgoings costs 
reducing over time as a result of the environmental upgrade. 

2.5.a What are the views of stakeholders and how best to manage the 
payment of an EUA levy under a retail lease? 

An environmental upgrade change is struck under the Local 
Government Act and is therefore a statutory charge.  No amendment is 
required to the Retail Leases Act in relation to the recovery of this 
charge which will be dealt with as an outgoing and the outgoings 
provisions of the Retail Leases Act will apply to such charge. 
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Fidelity of the bargain 
 
 

 
3.1.a As a subtenant how can a franchisee be protected if a franchisor 

becomes insolvent or fails to meet its obligations under a retail 
lease? 

The SCCA submission rightly references the fact this is a matter for the 
Franchising Code of Conduct – and should not be dealt with via the 
Retail Leases Act. 

The Franchising Code of Conduct is the regulatory platform in place to 
address any issues which arise from the failure of the franchisor. 

But, as the SCCA submission notes, where a franchisee has a viable 
continuing business and wants to continue its operations, a landlord 
will often enter into a direct lease. 

3.1.b Is a registered sublease adequate protection in the case of 
franchisors liquidation or administration? 

No. We fully endorse the SCCA submission in this section. 

3.1.c In some circumstances, should a franchisee be permitted to 
continue a business under the retail lease, such as assuming the 
rights and responsibilities of the franchisor (as head tenant) 
under the retail lease? 

No – and we endorse the SCCA comments in this section. 



 

2013 Review of Retail Leases Act 1994  
Submission to the NSW Government 
Property Council of Australia, February 2014 

 

. . . . . . . . . 
 

 
 
 
 
 
 
 
3.2 Fidelity of Bargain – Strata 

The Strata laws are currently undergoing a comprehensive and thorough 
review by the New South Wales Government which has issued a Strata and 
Community Title Law Reform Discussion Paper: “Making NSW No. 1 Again: 
Shaping Future Communities” followed by the Strata and Community Title Law 
Reform Position Paper in November 2013.  If there are any issues with strata 
shops which need to be addressed then this review is the appropriate forum 
for such issues to be considered and not the Review of the Retail Leases Act. 

3.2.a What is an appropriate remedy for a tenant in a retail shop 
located in a strata scheme where something under the control 
of the Owners Corporation disturbs the retail business? 

A retail tenant should not be treated any differently to a residential 
tenant or a commercial tenant of strata premises. 

Similarly, a landlord of a strata retail lot should not be adversely 
affected by giving a retail tenant rights under the Retail Leases Act 
which no other type of tenant of a strata lot has the benefit of. 

3.2.b What are the benefits or detriments of tenants in a strata 
development having remedies to address disturbances arising 
from actions by the Owners Corporations heard by the ADT? 

No benefit and in fact may be a detriment as it is likely that there 
would be arguments concerning the appropriate jurisdiction to deal with 
the dispute which would lead to more complex litigation and increased 
costs for both parties. 
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3.3 Fidelity of Bargain – Anti Avoidance 

3.3.a What is the best way to ensure that tenants and landlord 
operate within the policy intent of the Act, namely to ensure fair 
and efficient dealings between the parties? 

No additional regulation is required – and the SCCA submission 
articulates why. 

3.3.b What would be the benefits or detriments if the Act contained 
an anti-avoidance clause? 

There is no legislation in any State, Territory or the Commonwealth 
which includes an anti-avoidance provision of the type being suggested 
in the Discussion Paper. 

It is not required. 

3.3.c What would be the benefits or detriments if the Act contained 
principles such as a requirement for the fidelity of the bargain 
to be upheld? 

We endorse the SCCA’s comments on this section. 

 
3.4 Fidelity of the bargain – Damaged Premises 

3.4.a Are the remedies in the Act for the repair of damaged premises 
adequate? 

Yes.   

Section 36 sets out the requirements where the shop or the building of 
which the shop forms part is damaged and provides protections for the 
retail tenant that go beyond the protections usually seen in any other 
commercial leases. 

Section 36 should be amended to make it clear that it only applies to 
damage or destruction arising from an event only occurring after the 
lease was entered into.  It should not apply where a tenant has taken a 
lease of a shop which already has been damaged but is still usable, 
usually at a discounted rent.  There is at least one case where a tenant 
has sought to argue that damage existing at the time the lease was 
entered into must be made good by the landlord otherwise the tenant 
may exercise its right of termination under section 36(1)(d) of the 
Retail Leases Act. 
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3.5 Fidelity of the bargain – Right of first refusal, end of lease  

3.5.a Is there a market failure in relation to a tenant’s ability to 
negotiate a new lease at the end of term?  

No. 

The SCCA submission’s Executive Summary rightly interprets the 
Productivity Commission’s comments on this issue. 

The notion that there is a case for establishing elevated or preferential 
rights of renewal for tenants is flawed, and if advanced, would 
undermine investment. 

3.5.b Would there be a benefit or detriment if sitting tenants had a 
right of first or last refusal for a new lease upon the expiration 
of the initial term? 

No. 

It is worth noting the SCCA’s substantial comments on this issue, which 
we endorse. 

But it is crucial to emphasise that any shift on this issue would 
constitute a fundamental threat to investment confidence. 

It is also important to establish this is not just a major risk to retail 
asset owners. 

It would also establish a new precedent that risks extending across 
other asset classes. 

Plus, some office owners with a food court or mix of retail at their base 
would be constrained in their capacity to properly manage their asset. 

The concept that a lease invokes a continuing right of occupancy past 
expiry is wrong. 

It would in effect give a tenant freehold property rights without the risk 
and costs of investing in and managing properties. 

It also limits the value of investments by denying an asset owner the 
right to make commercial decisions about the appropriate use of their 
asset. 

The ownership and management of investment grade-assets is a 
sophisticated task, and should not be undermined by backdoor 
regulatory manoeuvres to interfere with property rights. 
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We would fiercely oppose any move to give effect to the proposal 
raised in the Discussion Paper – and as stated above, we support the 
more extensive analysis by the SCCA. 

3.5.c Would there be a benefit or detriment if sitting tenants had a 
right for a period of holding over to be a rolling 5 month lease 
that began when negotiations finally failed?  

No. 

This is a puzzling suggestion. If a negotiation has “finally failed” then 
neither party would seek to remain in the current relationship. Both 
parties would wish to “get on with life” as quickly as possible. There is 
no evidence that tenants want, or seek, a longer period in order to exit 
the tenancy. Nor is there any evidence that landlords want or seek a 
longer period. The present period of one month’s notice is fair to both 
landlords and tenants. 

On the assumption that what this question really means is a rolling six 
months lease that began when the existing lease expires, this would be 
detrimental to both landlords and tenants. There would be no incentive 
on landlords and tenants to reach agreement on a new lease. The 
present arrangements provide an incentive for both landlords and 
tenants to conclude negotiations. 

We repeat what we noted above. A lease is an agreement by the owner 
of a property (landlord) and a tenant  for the use of the property for an 
agreed purpose, on agreed conditions, for an agreed term, at an 
agreed price. Like any other contract, a lease has a finite life and 
imparts no continuing right of occupancy when the lease ends.  

Section 44 of the Retail Leases Act already provides that not less than 
6 months and not more than 12 months before the expiry of a lease 
the landlord must by written notice to the tenant either: 

(a) offer the tenant a renewal or extension of lease on terms 
specified in the notice; or 

(b) inform the tenant that it does not propose to offer a renewal or 
extension. 

An offer of renewal or extension is not capable of revocation for 1 
month after it is made. 
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Whilst the landlord cannot revoke the offer for 1 month, if the tenant 
accepts the offer, the tenant may then delay negotiating, finalising and 
executing the new lease.  If the tenant delays in executing the new 
lease and then decides not to execute and vacate, the landlord is 
disadvantaged as the landlord has not been in the market place seeking 
a replacement tenant because it had thought it had an “agreement” for 
a new lease with the tenant.  To ensure certainty for both parties the 
tenant should be required to execute the new lease within 3 months of 
acceptance of the offer. 

A technical issue with section 44 is that if the landlord fails to give a 
notification to the tenant as required, the term of the lease is extended 
until the end of 6 months after the landlord gives the notification 
required by section 44 but only if the tenant requests that extension by 
notice in writing to the landlord, given before the lease would otherwise 
have expired.  The landlord cannot remedy the failure by serving a late 
notice.  The section should be amended so that the landlord can cure 
the failure to serve the notice. 
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Streamlining/simplification 
 
 
4.1 Streamlining/Simplification – Standard Lease 

4.1.a Would there be a benefit or detriment to the leasing industry if 
a standard lease was introduced that is clear, concise and easily 
understandable? 

No.  This is not necessary. 

Both the Law Society of NSW and the Real Estate Institute of NSW 
already produce relevant guidance material. 

4.1.b What would be the most effective way of developing a standard 
retail lease for New South Wales retail leases? 

This is not necessary or required for the reasons outlined above. 

4.2 Streamlining/Simplification – Appointment of Specialist Retail Valuers 

4.2.a Is it appropriate for the Registrar of Retail Tenancy Disputes to 
appoint specialist retail valuers rather than the Administrative 
Decisions Tribunal? 

We support the comments made by the SCCA in its submission. 

4.2.b Should the definition of Specialist Retail Valuer be expanded to 
include a specialist retail valuer with some experience that also 
meet an approved accreditation standard? 

We would oppose any amendment to paragraph (b) for the reasons 
outlined in the SCCA submission. 

4.3 Streamlining/Simplification – Registration of Leases  

The Property Council’s representative on the Working Group, Lexia Wilson, has 
tabled substantial advice on this issue during its deliberations. 

But it is worth reiterating our concerns in this space. 

There has been discussion concerning whether or not a lease for a term of 3 
years or more, including options, in New South Wales is required to be 
registered.  It has been suggested that there is currently no requirement to 
register leases and therefore the Retail Leases Act NSW 1994 as amended 
(Retail Leases Act) requires amendment to make it compulsory for leases to 
be registered. 
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The Property Council submits that it is not necessary for the Retail Leases Act 
to be amended to provide for the mandatory registration of leases for the 
following reasons: 

1. The Retail Leases Act defines a retail shop lease or lease as any 
agreement under which a person grants or agrees to grant to another 
person for value a right of occupation of premises for the purpose of 
the use of the premises as a retail shop: 

(a) whether or not the right is a right of exclusive occupation; and 

(b) whether the agreement, express or implied; and 

(c) whether the agreement is oral or in writing, or partly oral and 
partly in writing. 

The effect of this definition means that for the purposes of the Retail 
Leases Act, licences and other agreements which do not grant interests 
in land are caught by the definition of retail shop lease.  Licences by 
their very nature do not create interests in land and are not leases for 
the purposes of the Real Property Act NSW 1900 (RPA) or the 
Conveyancing Act 1919 NSW as amended (Conveyancing Act).  
Accordingly, these types of retail shop leases can never be registered, 
nor should they be registered given the rights granted to the retail 
tenant are only rights in contract.  The fact that the licences and 
contracts cannot be registered does not affect the retail tenants’ ability 
to make a claim under the Retail Leases Act. 

As a matter of law (absent the Retail Leases Act), a lease grants 
possession of land to a tenant for term.  An agreement for lease, by 
definition, does not create a term.  It is an agreement by which parties 
undertake to enter into a lease for a term, at a future date.  Again, 
these are contractual rights, not interests in land, which are incapable 
of registration under the Real Property Act. 

2. The law already requires leases for a term of 3 years including options 
to be registered.  The NSW CCH Conveyancing Law and Practice at 
paragraph 25-410 it states: 

“A lease of land for a life or for lives or for any term of years exceeding 
3 years should be executed in the approved form (section 53(1)) and 
should be registered in order to pass a leasehold estate or interest 
under the Real Property Act 1900 (section 41).” 
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Further, at paragraph 25-410 it states: 

 “To summarise the effect of section 53(1): 

1. Leases for a term of more than 3 years must be registered.  The 
consequences of not registering such a lease are outlined at 
25-430.” 

The effect of registration means the tenant with a registered lease has 
the benefit of indefeasibility under section 41 of the Real Property Act. 

3. Because of the definition of “lease” in the Retail Leases Act, it is 
possible that the parties themselves might not even know when a lease 
has been “entered into”.  This can occur when informal oral agreements 
are made, as occurred in cases such as Perhauz & Anor v SAF 
Properties Pty Ltd & Ors [2007] NSW ADT 122.  Registration of these 
leases cannot be reconciled with the formal, documentary process 
underpinning the Real Property Act. 

4. Section 53(1) of the Real Property Act contemplates that leases 
exceeding 3 years should be registered.  In Carberry v Gardiner (1936) 
36 SR (NSW) 559, Jordan CJ: 

“As regards land under the provisions of the Real Property Act 
1900…. When any such land is intended to be leased for any term 
of years exceeding 3 years, a memorandum of lease must be 
registered: s53.  It follows that, subject to any exception 
introduced by s53, no common law term can be created in such 
land by an instrument unless it is both registrable and registered.  
An informal instrument may, however, be treated as evidencing an 
agreement for a formal lease, of which a Court of Equity may 
decree specific performance by the execution of a registrable 
instrument: Wellington City Corporation v Public Trustee [1921] 
NZLR 1086.” 
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5. If a lease is not registered, it is not fully effective, which means the 
solicitor for the landlord or for the tenant may be liable to his or her 
client if the client suffers loss.  Loss may occur where the lease is 
terminated before the expiry of the intended lease term or where the 
lease or an option for renewal has been rendered ineffective by the 
acquisition of an interest by a subsequent purchaser or mortgagee 
which is free from the tenant’s leasehold estate.  More importantly, a 
landlord’s failure to execute and register a lease means that it has no 
cause of action under the guarantee contained in a lease: Gobblers Inc. 
Pty Ltd v Stevens (1993) NSW Conveyancing Report 55-665.  In some 
situations the landlord will have an action for negligence against his 
solicitor in respect of any breach of his obligations to protect the 
landlord both before and during the sale process if the solicitor has 
failed to register the lease and the landlord subsequently sells the 
property. 

6. NSW CCH Conveyancing Law and Practice at paragraph 25-450 under 
the heading Conveyancing Practice states: 

“The following suggestions (AGL – Andrew Lang) are made in order 
to protect lessors and lessees of leases under the Real Property Act 
in view of section 42(1)(d) and section 53(1): 

1. a lease whose term when added to the duration of any option 
for renewal, exceeds a total of 3 years should be registered. 

2. in view of the potential claim for damages by the lessee against 
the former lessor, the lessor also has an interest in 
registering the lease – at least before completing a sale or 
other dealing which might detrimentally affect the lessee.” 

7. Finally, there are circumstances when it is appropriate to delay 
registration of leases.  When shopping centres are undergoing 
redevelopment it may be necessary for stratum subdivision plans, 
subdivision plans, consolidation plans, easements to be released, new 
easements created and restrictions to be registered on title. 

Section 195D of the Conveyancing Act provides that the Registrar 
General may refuse to register or record a plan unless written consent 
to the registration or recording is provided from any tenant under any 
registered lease. 



 

2013 Review of Retail Leases Act 1994  
Submission to the NSW Government 
Property Council of Australia, February 2014 

 

. . . . . . . . . 
 

 

 

 

It is the Registrar General’s current requirement that written consents 
be provided from each individual tenant with a lease registered on title.  
This means from an administrative perspective that each and every 
tenant in the shopping centre is required to provide a written consent 
addressed to the Registrar General in relation to the registration of the 
deposited plan.  The practicalities of achieving the individual consents is 
challenging.  Any consent required by section 195D(2) of the 
Conveyancing Act 1919 must be in letter form and accompany the plan. 

The Registrar General may, but is not obliged to, dispense with the 
requirement of consent to a plan.  The Registrar General has exercised 
such a discretion where it has been demonstrated that the tenant 
would not be adversely affected by registration of the plan.  The onus 
of demonstrating this is on the landlord, and the Registrar General 
takes a conservative view.  Baalman and Wells, Land Titles Office 
Practice sets out the Registrar General’s requirements. 

It is clear that the existing legislation, case law and conveyancing 
practice requires that leases for a term of 3 years including options 
must be registered, and no further legislative intervention is required. 

Any amendment to the Retail Leases Act to include mandatory lease 
registration is not necessary, and will cause further regulatory burden 
given that the Retail Leases Act not only applies to leases to which the 
Real Property Act and Conveyancing Act apply, but also to licences and 
other agreements which are not leases for the purpose of the Real 
Property Act, and cannot be registered. 

If a registration requirement was adopted, the following questions 
would need to be addressed: 

(d) How can you register an oral agreement? 

(e) What is to be the trigger for registration, in cases where the 
parties themselves might not even know if they have “entered 
into” the lease? 

(f) How can you register a lease under the Real Property Act where 
the Lease is an agreement which does not have a term? 

4.3.a Should the time required for registration of a lease by the 
landlord be expanded from 1 month to 3? 

Yes, the reference to one month in section 15(1)(a) and (b) should be 
changed to 3 months – subject to the conditions outlined in the SCCA 
submission. 
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4.3.b Should there be a more effective remedy where the landlord 
does not register the lease or provide the tenant with a signed 
copy of the lease in the timeframe required by the Act? 

No for the reasons outlined above. 

4.4 Streamlining/Simplification – Disclosure Statements 

4.4.a Are the current disclosure statements working effectively? 

No, however a Working Group has been established to undertake a 
review. 

4.4.b If not how should they be streamlined to remove unnecessary 
compliance burdens on parties? 

We note that a Working Group has been established to review the 
disclosure statements and we await the outcome of that review. 

4.4.c Would it be beneficial for a working group to be convened to 
examine ways to streamline disclosure requirements and 
reduce red tape? 

Yes.  We note that a Working Group has been convened. 

4.5 Streamlining/Simplification – Mortgagee Consent Fees 

4.5.a Should the Act clarify whether or not mortgage consent fees 
can be passed on to a tenant? 

We see no requirement for this to be clarified in the Act. 
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Fair Dealings 
 
 
5.1 Test of good faith 

5.1.a. Would a duty to act in good faith result in fairer and more 
efficient leases and reduce the number of disputes or have the 
opposite effect? 

The Retail Leases Act already contains provisions in relation to 
unconscionable conduct and misleading and deceptive conduct 
(including in relation to pre-lease negotiations). We do not believe that 
there needs to be a duty to act in good faith incorporated into the 
Retail Leases Act. 

There are adequate protections for landlords and tenants in relation to 
unfair practices. To add to them with a separate duty to act in good 
faith risks increasing the number of disputes and resolution costs. 

This would also give rise to further potential for confusion between 
“good faith” and “unconscionable conduct” which is already set out in 
the Retail Leases Act. 

We have serious concerns that like unconscionable conduct, a duty to 
act in good faith could lead to spurious claims by retail tenants against 
landlords where they are seeking to avoid previously agreed 
commercial arrangements. 

The Retail Leases Act already provides in section 62B that one of the 
matters the Tribunal can take into account when determining whether a 
landlord or a tenant has engaged in unconscionable conduct is the 
extent to which the landlord and the tenant acted in good faith. 

The SCCA submission also illustrates the problems of inserting a 
specific good faith provision into the Retail Leases Act. 

5.2 Fair Dealings – Bank Guarantees 

5.2.a Should the Act deal with the drawdown of a Bank Guarantee? 

No. Bank guarantees are an arrangement between the lessor and the 
bank. They should not be regulated via the Retail Leases Act. 

5.2.b Should there be a timeframe after the end of a lease when the 
landlord must release the Bank Guarantee? 

We endorse the comments of the SCCA submission. 
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Coverage of the Act 
 
 

6.1.a Are there retail shops that are currently not covered under the 
Act which should be? 

See below. 

6.1.b Are there retail shops that are currently covered under the Act 
which should not be? 

We have addressed these questions together. We suggest that the 
Working Group be convened to consider what retail shops not currently 
listed in Schedule 1 of the Act should be included. These should be the 
types of businesses which predominantly ‘sell goods to the public’ and 
not businesses which predominantly provide services to the public. 

We further recommend that the list of businesses covered by the Act in 
Schedule 1 be removed from the Act and be included in Regulations so 
that the list can be reviewed more regularly. 

6.1.c What is the benefit or detriment in covering a limited range of 
other commercial premises under the Act? 

This would be a significant and unjustified imposition of costly and 
unnecessary regulation, both for the commercial businesses and for the 
owners of the premises. At a time when the NSW Government has 
recognised the need to reduce the cost of doing business in NSW, this 
would be a retrograde and damaging step to take.  

There is no logical reason or any evidence to support tenants of 
commercial premises being regulated by the Retail Leases Act. 

In particular, we would note there is no evidence of policy failure cited 
by the Discussion Paper that requires remedy. Rather, it raises the 
prospect of a regulatory imposition without identifying evidence of an 
issue requiring resolution, and little regard for the case for reducing red 
tape. 

6.1.d Which is the best approach to specify which business or 
premises are covered under the Act? 

We endorse the SCCA submission in this regard. 
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6.2 Coverage of the Act – Inclusions/Exclusions 

6.2.a What are the benefits and detriments of including retail shops 
located in an office tower under the Act? 

It was not the intention that section 5(d) would exclude from the 
application of the Act all premises in an office tower that forms part of 
a retail shopping centre. The intention is to exclude the office tower 
from the blanket inclusion as ‘retail shops’ (in paragraph (b) of the 
definition of “retail shop” in section 3) of all premises used for carrying 
on of a business within a retail shopping centre. If there is confusion 
over this the Act should be clarified to ensure that only retail premises 
in an office tower that forms part of a shopping centre are covered by 
the Act. 

In addition, the definition of a retail shopping centre arbitrarily 
nominates ‘at least 5 of the premises are used wholly or predominantly 
for the carrying on of one or more listed businesses’ as an attribute for 
a retail shopping centre. 

We submit that this should be increased to 8. 

The effect of the definition is if the area below a commercial office 
tower contains some retail uses, it will not be caught as a shopping 
centre unless at least 8 of the premises are used for a listed retail use. 

This means uses such as banks will not have the benefit of the Retail 
Leases Act unless there are 8 listed retail uses. Retail uses listed in the 
schedule will have the benefit of the Retail Leases Act. 

Section 5(d) of the Retail Leases Act states that the Retail Leases Act 
does not apply to any premises in an office tower that forms part of a 
retail shopping centre.  An amendment is required to the Retail Leases 
Act to make it clear that when the Retail Leases Act refers to a 
“building which a retail shop forms part” such as in section 35, the only 
part of the building which should be relevant is the retail part. 

If this amendment is not made an owner of a commercial tower which 
includes a retail component will never be able to invoke a demolition 
clause unless the landlord can demonstrate that it is proposing to 
substantially repair, renovate or reconstruct the whole of the including 
the office tower and not just the retail component.  This means that a 
owner will be unable to invoke a demolition clause in the lease of the 
coffee shop in the lobby of the office tower for the purpose of 
upgrading the lobby because the works to the lobby would not satisfy 
the test of demolition as outlined in section 35 of the Retail Leases Act.  
This is clearly an oversight which should be addressed.  



 

2013 Review of Retail Leases Act 1994  
Submission to the NSW Government 
Property Council of Australia, February 2014 

 

. . . . . . . . . 
 

 

 

 

6.2.b Should the Act clarify that certain businesses within shopping 
centres should be excluded under the Act such as ATMs and 
vending machines? 

It was agreed at the last Review of the Act that “signage, vending 
machines, coin operated amusement machines, public telephones, 
internet kiosks, transmitters, store rooms, automatic teller machines 
and car park areas” be excluded from the coverage of the Act. This 
agreement was not implemented in the subsequent legislative 
amendments. It was never the intention of Parliament that the Act 
would regulate such businesses and the Act should be amended to 
clarify this matter. 

The definition of a “retail shop lease” in the Queensland Retail Shop 
Leases Act specifically excludes “premises that, if the premises were 
not leased, would be premises within the common area of a retail 
shopping centre, but only if the premises are used for 1 or more of the 
following: 

(i) information, entertainment, community or leisure facilities; 

(ii) telecommunication equipment; 

(iii) displaying advertisements; 

(iv) storage; 

(v)  parking. 

We recommend that a similar provision be made in NSW. In addition, 
the Reference Group conducting the recent review of the Queensland 
Retail Shop Leases Act has recommended that technical amendments 
be made to the Act to clarify that commercial arrangements for the 
operation of ATMs (kiosk and wall mounted) and vending machines 
situated in common areas of a shopping centre are not subject to the 
Act. We recommend this also be clarified in NSW. 
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We also recommend that the blanket inclusion in the Act of all premises 
used for the carrying on of a business within a retail shopping centre 
should be removed (paragraph (b) of the definition of “retail shop” in 
section 3). In principle the Act should not apply to non-retail leases in 
shopping centres given that such businesses do not have coverage of 
the Act outside shopping centres. This includes banks, insurance 
companies, building societies and real estate agents. There are also a 
range of businesses inside and outside shopping centres for which the 
operations of the Retail Leases Act are not relevant. These include 
leases where the Commonwealth, State or a local government is a 
tenant given there can be no suggestion that the balance of power in 
negotiations in such cases rests with the lessor. Such an amendment 
would amount to a significant red tape reduction. 

6.3 Coverage of the Act – publically listed companies 

6.3.a Should publically listed companies and their subsidiaries be 
excluded from the operation of the Act? 

Yes. 

This would make NSW competitive with more progressive jurisdictions 
interstate and we endorse the extensive commentary of the SCCA on 
this issue. 

6.3.b What are the benefits and detriments of excluding publically 
listed companies and their subsidiaries from the Act in relation 
to those companies, other retailers and landlords? 

We endorse the comments of the SCCA in this section. 

Reduce prescriptive regulation 

7.1 Reduce prescriptive regulation – Minimum Term 

7.1.a Is the minimum term of 5 years for a lease still required to 
provide security of tenure to tenants? 

No. 

There is no evidence that the inclusion of the minimum term is 
necessary to protect tenants, rather it results in a cost burden for the 
tenant where the parties mutually agree to a term of less than 5 years. 
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7.1.b Is the requirement for a tenant to obtain a certificate from a 
lawyer or conveyancer for a lease for less than five years still 
necessary? 

No. 

This is an unnecessary cost burden for the tenant. 

7.1.c Should short term leases of less than 6 months (including 
pop-up  shops) be subject to the provisions of the Act, or 
subject to limited application of the Act? 

No, once the minimum 5 year requirement is removed (section 16) 
and section 6A is subsequently amended to take into account the 
removal of the minimum term, the remaining provisions provide 
adequate protection for tenants. 

7.2 Reduce prescriptive regulation – Assignment 

7.2.a Are the provisions of the Act relating to assignment 
appropriate, and if not how should they be changed? 

The provisions are appropriate and no change is required. 

7.2.b Should the assignor be liable to the landlord for a certain period 
of time after the assignment if the assignee breaches the term 
of the lease? 

The Retail Leases Act already provides for a statutory release in certain 
circumstances. 

7.2.c Does the Act need to clarify whether section 39 (1)(a) “use” 
refers to a category of use or the specific details listed for 
the original tenant? 

No.  The Retail Leases Act and the case law operate effectively. 

7.3 Reduce prescriptive regulation – Termination for inadequate sales 
prohibited 

7.3.a Should the provision of the Act prohibiting termination for 
inadequate sales be amended or removed? 

We concur with the SCCA’s comments on this issue. 
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Technical issues 
 

 
8.1 Technical Issues - Regular review of the Act 

8.1.a How can the government ensure that the Act continues to meet 
its policy objectives and respond appropriately to changes in 
the retail leasing industry? 

We endorse the views of the SCCA in relation to seeking broad views, 
proper evidence and convening an annual meeting of relevant 
stakeholders. 

8.1.b. Should there be a provision for the Act to be reviewed on a 
regular schedule or allow any review to be conducted at the 
discretion of the Minister and Cabinet? 

We supports the views of the SCCA regarding the lack of a need for 
mandated review periods. 

8.2 Technical Issues - Operation of the ADT 

8.2.a. Should the monetary limit for retail leases disputes in the ADT 
be increased?  If so, what should the monetary limit be? 

We support the comments of the SCCA regarding indexation. 

8.2.b. Are changes required to the provisions governing the ADT to 
ensure it has the appropriate capacity and resources to 
effectively deal with retail lease disputes? 

We agree that this should be considered once the New South Wales 
Civil and Administrative Tribunal has been operating for a period of 
time. 

8.3 Technical Issues – Remedies and penalties in the Act  

8.3.a. How best can the provisions of the Act be enforced? 

The provisions of the Retail Leases Act are already being enforced by 
owners and tenants and no change is required. 

8.3.b. Would providing natural consequences when a breach occurs be 
an effective remedy and also promote better behaviour between 
parties and therefore outcomes in retail leasing? 

No.  The existing remedies in the Retail Leases Act are sufficient. 

8.3.c. What remedies or penalties in the Act should be changed? 

None. 
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8.4 Technical Issues – Online Sales  

8.4.a. Should the Act be amended to deal with revenue from online 
sales? 

No. 

8.4.b. Should the Act give clarity on the calculation of turnover data 
from online sales? 

The SCCA submission makes adequate comment and analysis of this 
issue. 

8.5&6 Technical Issues – Minor drafting issues, plus Regulation working as 
intended?  

We refer you to the SCCA submission and endorse its recommendations. 
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Please contact the following on any aspect of this submission: 
 
Glenn Byres  
NSW Executive Director 
 
P: 0419 695 435 
E: gbyres@propertyoz.com.au 


	Information Asymmetry – How to know if it is a good deal
	Yes – though we note that information is already available in relation to the terms of retail leases via the publically available registration system at Land and Property Information.
	1.1.b If not, how best could the whole of the financial arrangements of the lease be made publically accessible?
	The creation of a voluntary register within the Office of Small Business Commissioner (OSBC) may address this, so long as the register operates at arms-length from other activities.
	It would be for the tenant to determine if it wants its information to be made publically available and if so, it could submit a copy of its lease and other documentation if any to the OSBC.
	The OSBC could then make information publically available in a format which does not identify the individual shop or tenant.
	The Shopping Centre Council of Australia submission also provides an alternative (and preferred) approach run by retailer association representatives.
	1.1.c If the information were required to be registered how should updated side deals be dealt with?
	Assuming a register is created within the OSBC or through retailer associations, the tenant could determine whether it wanted to submit a copy of the updated side deal to the OSBC.

	Information Asymmetry – Turnover Data
	1.2.a What if anything should be done about the collection of turnover data by landlords?
	We agree with the view of the SCCA that this is not a matter that should be considered in the Review. The Act has never regulated the collection of turnover data, nor should it.
	We also understand there are extensive industry discussions advancing in this space.
	Further, section 50 of the Retail Leases Act already provides that if a retail shop lease requires the tenant to provide information to the landlord concerning the turnover of the business of the tenant, the landlord must not divulge or communicate to...
	 with the consent of the tenant; or
	 in a document giving aggregate turnover information about a retail shopping centre in a manner that does not disclose information relating to the turnover of an individual tenant’s business; or
	 to a court or an arbitrator for the purposes of any mediation or valuation for the purposes of the Retail Leases Act or the lease; or
	 in compliance with a requirement made by or under legislation; or
	 to the landlord’s professional advisors (such as legal or financial advisers), or to the proper officer of any financial institution for the purpose in good faith of enabling the landlord to obtain financial accommodation; or
	 in good faith to a prospective purchaser of the retail shop or the building of which it forms part.
	Failure to comply with section 50 gives rise to a penalty and the current maximum penalty is 20 penalty units for a breach of section 50.  The value of a penalty unit is currently $110.00 and therefore the maximum penalty is $2,200.00.

	2.1.a How can there be greater certainty in outgoings, including management fees that are recovered from tenants?
	The information provided in that disclosure statement is comprehensive particularly the section in relation to outgoings which contains detailed information concerning the items payable by the tenant under the lease in relation to outgoings.
	The Retail Leases Act also provides that the following costs and expenses must not be recovered from tenants:

	 capital costs (section 23);
	 depreciation (section 24);
	 interest and charges incurred by the landlord on borrowings (section 24A); and
	 rent and other costs associated with unrelated land (section 24B).
	The Retail Leases Act contains extensive provisions imposing limits on sinking funds (sections 25A to 25B) and the recovery of land tax (section 26).
	Failure to provide an outgoings estimate or an outgoings statement may result in the tenant exercising its right to withhold outgoings contributions under section 28A of the Retail Leases Act until 28 days after the landlord furnishes the estimate or ...
	No additional regulation is required.

	2.1.b How can the reporting obligations of the landlord who collects outgoings be streamlined in such a way that the tenant gets important information, yet unnecessary costs and any excessive reporting activities are removed?
	The outgoings provisions in the Retail Leases Act are extensive, are operating effectively and do not require any amendment other than as referred to above.


	2.2 Outgoings – Advertising and Promotion
	2.2.a Are the current requirements for marketing plans, 6 monthly expenditure statements, advertising statements and auditor’s reports appropriate and necessary (an opportunity to reduce red tape)?
	2.2.b Is the current regulation for the use of advertising and promotion funds working well?
	2.3 Outgoings – Land Tax
	2.3.a Would there be a benefit or detriment if landlords are prohibited from recovering land tax from tenants?
	 it would place retail asset owners at a market disadvantage to other asset classes
	 that it would in fact reduce transparency in the market
	 that land tax costs would find their way into rental costs regardless
	 there is no identifiable benefit to tenants.
	2.4 Outgoings – Not Disclosed

	2.4.a Is the disclosure regime working as intended?  Please provide recommendations of how it can be improved.
	2.4.b Should the Act provide a wider range of remedies if a landlord or tenant does not provide a Disclosure Statement as required?
	When all of the provisions of the Retail Leases Act are taken into consideration, then the remedies already provided for under the Retail Leases Act are more than adequate.
	2.4.c Should the minimum time for providing the Disclosure Statement of 7 days before the lease commences be reduced if both landlord and tenant are legally represented and request the option?
	2.4.d Where a lease requires a tenant to pay “strata levies”, should any special levy, extra levy or sinking fund have to be specifically disclosed (these levies can be significant amounts such as for major capital works to the strata property)?
	We endorse the comments of the SCCA submission in this section.
	This issue relates to all retail shops and is not only a shopping centre lease issue.
	The environmental upgrade agreement legislation contains a number of protections to ensure that a tenant is not disadvantaged.  The landlord must demonstrate that the capital costs which can be recovered from the tenant as an environmental upgrade cha...
	The legislation requires the landlord to clearly demonstrate that the tenant will be no worse off and in fact in most cases the tenant will be better off as a result of the environmental upgrade with the relevant outgoings costs reducing over time as ...
	2.5.a What are the views of stakeholders and how best to manage the payment of an EUA levy under a retail lease?
	An environmental upgrade change is struck under the Local Government Act and is therefore a statutory charge.  No amendment is required to the Retail Leases Act in relation to the recovery of this charge which will be dealt with as an outgoing and the...
	3.1.a As a subtenant how can a franchisee be protected if a franchisor becomes insolvent or fails to meet its obligations under a retail lease?
	3.1.b Is a registered sublease adequate protection in the case of franchisors liquidation or administration?
	3.1.c In some circumstances, should a franchisee be permitted to continue a business under the retail lease, such as assuming the rights and responsibilities of the franchisor (as head tenant) under the retail lease?

	3.2 Fidelity of Bargain – Strata
	The Strata laws are currently undergoing a comprehensive and thorough review by the New South Wales Government which has issued a Strata and Community Title Law Reform Discussion Paper: “Making NSW No. 1 Again: Shaping Future Communities” followed by ...
	3.2.a What is an appropriate remedy for a tenant in a retail shop located in a strata scheme where something under the control of the Owners Corporation disturbs the retail business?
	A retail tenant should not be treated any differently to a residential tenant or a commercial tenant of strata premises.
	Similarly, a landlord of a strata retail lot should not be adversely affected by giving a retail tenant rights under the Retail Leases Act which no other type of tenant of a strata lot has the benefit of.
	3.2.b What are the benefits or detriments of tenants in a strata development having remedies to address disturbances arising from actions by the Owners Corporations heard by the ADT?
	No benefit and in fact may be a detriment as it is likely that there would be arguments concerning the appropriate jurisdiction to deal with the dispute which would lead to more complex litigation and increased costs for both parties.
	3.3 Fidelity of Bargain – Anti Avoidance
	3.3.a What is the best way to ensure that tenants and landlord operate within the policy intent of the Act, namely to ensure fair and efficient dealings between the parties?
	No additional regulation is required – and the SCCA submission articulates why.
	3.3.b What would be the benefits or detriments if the Act contained an anti-avoidance clause?
	There is no legislation in any State, Territory or the Commonwealth which includes an anti-avoidance provision of the type being suggested in the Discussion Paper.
	It is not required.
	3.3.c What would be the benefits or detriments if the Act contained principles such as a requirement for the fidelity of the bargain to be upheld?
	3.4 Fidelity of the bargain – Damaged Premises
	3.4.a Are the remedies in the Act for the repair of damaged premises adequate?
	Yes.
	Section 36 sets out the requirements where the shop or the building of which the shop forms part is damaged and provides protections for the retail tenant that go beyond the protections usually seen in any other commercial leases.
	Section 36 should be amended to make it clear that it only applies to damage or destruction arising from an event only occurring after the lease was entered into.  It should not apply where a tenant has taken a lease of a shop which already has been d...
	3.5 Fidelity of the bargain – Right of first refusal, end of lease
	3.5.a Is there a market failure in relation to a tenant’s ability to negotiate a new lease at the end of term?
	No.
	The SCCA submission’s Executive Summary rightly interprets the Productivity Commission’s comments on this issue.
	The notion that there is a case for establishing elevated or preferential rights of renewal for tenants is flawed, and if advanced, would undermine investment.
	3.5.b Would there be a benefit or detriment if sitting tenants had a right of first or last refusal for a new lease upon the expiration of the initial term?
	No.
	It is worth noting the SCCA’s substantial comments on this issue, which we endorse.
	But it is crucial to emphasise that any shift on this issue would constitute a fundamental threat to investment confidence.
	It is also important to establish this is not just a major risk to retail asset owners.
	It would also establish a new precedent that risks extending across other asset classes.
	Plus, some office owners with a food court or mix of retail at their base would be constrained in their capacity to properly manage their asset.
	The concept that a lease invokes a continuing right of occupancy past expiry is wrong.
	It would in effect give a tenant freehold property rights without the risk and costs of investing in and managing properties.
	It also limits the value of investments by denying an asset owner the right to make commercial decisions about the appropriate use of their asset.
	The ownership and management of investment grade-assets is a sophisticated task, and should not be undermined by backdoor regulatory manoeuvres to interfere with property rights.
	We would fiercely oppose any move to give effect to the proposal raised in the Discussion Paper – and as stated above, we support the more extensive analysis by the SCCA.
	3.5.c Would there be a benefit or detriment if sitting tenants had a right for a period of holding over to be a rolling 5 month lease that began when negotiations finally failed?
	No.
	Section 44 of the Retail Leases Act already provides that not less than 6 months and not more than 12 months before the expiry of a lease the landlord must by written notice to the tenant either:
	(a) offer the tenant a renewal or extension of lease on terms specified in the notice; or
	(b) inform the tenant that it does not propose to offer a renewal or extension.
	An offer of renewal or extension is not capable of revocation for 1 month after it is made.
	Whilst the landlord cannot revoke the offer for 1 month, if the tenant accepts the offer, the tenant may then delay negotiating, finalising and executing the new lease.  If the tenant delays in executing the new lease and then decides not to execute a...
	A technical issue with section 44 is that if the landlord fails to give a notification to the tenant as required, the term of the lease is extended until the end of 6 months after the landlord gives the notification required by section 44 but only if ...

	4.1 Streamlining/Simplification – Standard Lease
	4.1.a Would there be a benefit or detriment to the leasing industry if a standard lease was introduced that is clear, concise and easily understandable?
	Both the Law Society of NSW and the Real Estate Institute of NSW already produce relevant guidance material.
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