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Thank you for the Opportunity of making a submission on the 2013 Review of the Retail Leases Act 1994
being conducted by the Small Business Commissioner NSW (2013 Review).   

 

I note that the last date for this submission was extended to 12 February 2014.

 

 

‘Information Asymmetry’ and Retail Lease Negotiations

Questions posed in the 2013 Review

 

The 2013 Review poses a number of questions, including the following in the context of information
asymmetry:

·        Is the confidentiality of the financial arrangements between the parties more important than the provision
of industry information?

·        How best could the whole of the financial arrangements of the lease be made publicly accessible?

Ordinarily, contracting parties are entitled to agree that the details of their financial arrangements be kept
confidential.   These days, confidentiality clauses are almost the norm in important contracts and this is
particularly so in respect of side deeds which are not registered.  Sometimes, privacy considerations may
come into play.  So what is wrong with confidentiality and why should the 2013 Review even consider
requiring private contracting parties, against their wishes, to disclose their arrangements publicly?

The argument in favour of the provision of industry information being more important than the confidentiality of
the financial arrangements arises from at least the following:

 

1.      In some localities and regions, the dominance of a shopping centre means that there are few other viable
options available to retailers looking for premises.  Accordingly, the shopping centre owner is in a position to
exercise a degree of market power and distort the market by giving misinformation.  A requirement for
disclosure of the complete arrangement between the landlord and third-party tenants may reduce this risk;

 

2.      There is sometimes, but not always, an imbalance in favour of the landlord in terms of bargaining power;
and

3.      Many leases require a market review either mid-term or at the commencement of an option.  An effective
market review usually cannot take place without transparency of information about what deals have been
agreed with third parties and the terms of those deals. 

Additionally, the importance and benefits of transparency of information have long been recognised both at the
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level of microeconomic theory (where perfect information is assumed) and at a practical level by government
agencies which enact legislation and regulations for mandatory disclosure.  (In the retail leasing industry, we
have our mandatory Lessor and Lessee Disclosure Statements.  From a policy perspective in most modern
western economies these days, transparency of information is considered a cornerstone of economic
progress and our increasing living standards.

 

A public register of retail lease financial details would be inappropriate

 

In my opinion, a requirement that all details of all lease arrangements be registered and be made
automatically and publicly available for anyone to see would be an unwarranted and unnecessary step.  Such
a requirement would impose a heavy administrative burden on both landlords and tenants.  In order to ensure
the efficacy of the register, the landlord and the tenant would also have an obligation to update the register if
the terms of the lease were to be renegotiated.  Who would maintain such a register?  Additionally, the
creation of a separate register for the purpose of recording all of the financial terms of all retail leases might
create an unquantifiable legal exposure to unknown third-parties for landlords and tenants as well as the
authority maintaining the register, if the details of lease arrangements were not accurately and fully disclosed
and updated in the register.

 

Disclosure of information between contracting parties

 

However, in my view there are at least two circumstances which may give rise to a need for mandatory
disclosure of all of the commercial terms of a completed lease.

 

Negotiation of new leases

 

The first circumstance is where a prospective landlord or tenant asserts the terms of a previous lease in
respect of other premises entered into either by the landlord or the tenant (or neither of them) as a basis for
the terms being offered in respect of the new lease.  In such circumstances, the party asserting the terms of
the lease of the other premises should be required to disclose all of financial terms of the lease of the other
premises and should be required to warrant that he or she has done so.  A landlord or tenant should not be
entitled to be selective about which terms are disclosed.  A failure to disclose all of the financial terms of the
lease of the other premises should give rise to a rebuttable presumption that the party who failed to make the
disclosure engaged in misleading and deceptive conduct which, if relied upon by the other party, is actionable
and may give rise to a right to compensation.

 

Current market review of the Rent

 

The second circumstance is where a lease imposes a requirement for a market review of the current rent.  In
such circumstances, the following regime might apply:

(a)    the landlord should identify and disclose to the tenant any leases of other premises which the landlord
considers relevant to the determination of the market rent for the subject premises;

(b)    the landlord should disclose to the tenant all of the financial terms of such lease known to the landlord,
including details of all incentives given to the third-party tenant;

(c)    the tenant and its valuer should be entitled to obtain from the landlord the details of any other leases
granted by the landlord to third-party tenants which the tenant, acting reasonably, considers may be relevant



5/2/2014 NSW Trade and Investment Mail - Email Submission

https://mail.google.com/mail/u/1/?ui=2&ik=80ac697947&view=pt&q=sebastian&psize=20&pmr=100&pdr=50&search=apps&th=1442eb0b2e8b5023&siml=1… 3/4

to the determination of the current market rent for the tenant’s premises;

(d)    unless the landlord is able to give justifiable reasons as to why any of such additional leases granted to
third-party tenants may not be relevant to the determination of the current market rent, the landlord should
disclose to the tenant all of the financial terms of those additional leases identified by the tenant; and

(e)    the tenant and its valuer must undertake not to use information obtained in respect of leases granted to
third-party tenants for any purpose other than in connection with the subject determination of the current
market rent.

Summary

 

The level of disclosure suggested above is intended to provide a balance between two extremes; on the one
hand the current situation whereby it is difficult, particularly for tenants and their valuers, to obtain accurate
information on which to base decisions and make rent determinations and on the other hand, an alternative
regime which would impose a heavy administrative burden on landlords and tenants and to an unnecessary
extent extinguish their privacy, if all the details of all retail leases were required to be recorded in and be made
publicly available from a central register.

 

The disclosure regime suggested above, to apply in circumstances where landlords and tenants are
negotiating a new lease or undertaking a current market review of the rent under an existing lease, would not
represent a wholesale change in the law; rather, such a regime would be a refinement of the already existing
legal requirement that parties do not engage in misleading or deceptive conduct. 

 

The law has long recognised that an omission may amount to misleading and deceptive conduct.  The
disclosure regime suggested above would merely serve to put it beyond doubt that if a party wishes to assert
that the terms of a lease granted over other premises are relevant, the asserting party must not engage in
misleading or deceptive conduct by failing to disclose all of the relevant financial terms of that lease.

 

 

Regards

Sebastian Dimarco
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