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 NCAT Comment/s 

Section  

2.1 

Outgoings – market rates 

These comments apply to questions in 2.1 and 2.2 and the comments have been taken from the ADT submission 
to the 2008 RL Act review as we believe they remain relevant. 

At 2.1 of the current review and at paragraph 3.6.1, of the (2008) Discussion Paper asks whether amendments 

made to the RLA in 2005 have been sufficient to prevent lessors including excessive management fees amongst 

the outgoings being charged to lessees. The Tribunal is not aware of any instances of this occurring. But it believes 

that the RLA, as judicially interpreted, fails to deal sufficiently comprehensively with the need for lessors to 

disclose management fees, and other similar fees, that they propose to levy on a lessee. 

The defect in the RLA to which the Tribunal wishes to draw attention here arises from the fact that fees of this 

nature may not fall within the definition of ‘outgoings’ within s. 3 of the Act. This definition confines the statutory 

term ‘outgoings’ to ‘a lessor’s outgoings’ on account of either (a) ‘expenses’ attributable to the operation, 

maintenance or repair of the building in which the leased premises are situated, or other defined buildings, or (b) 

‘rates, taxes, levies, premiums or charges payable by the lessor because the lessor is the owner or occupier of any 

such building’ or for other associated reasons. 

If, as the Discussion Paper indicates at paragraph 3.6.1, a management fee for services relating to the leased 

premises (or to the shopping centre in which they are situated) is paid by the lessor to a separate body such as a 

management company, it will be an ‘outgoing’ under s. 3, and will therefore fall within the disclosure provisions 

contained in s. 11 and Part 1 of Schedule 2. But if a lessor company provides such services from its own corporate 
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structure, any fees for them charged to a lessee will not, or at least may not, be ‘outgoings’, particularly if they are 

calculated so as to include a profit component. They will or may not need, therefore, to be disclosed as ‘outgoings’ 

in the disclosure statement.  

In the Skiwing decision that has just been mentioned, the Appeal Panel held at [52 – 66] that while, for the reasons 

just outlined, a fee for services (such as management services) that the lessor itself provides is not an ‘outgoing’ 

within the statutory definition, the ‘services’ themselves may fall within the phrase ‘finishes, fixtures, fittings, 

equipment or services’ in s. 12 of the RLA. This section states that any provision of a retail shop lease that 

‘requires the lessee to pay or contribute to the cost of any finishes, fixtures, fittings, equipment or services’ is void 

unless disclosed in the disclosure statement. In a later decision (Trust Company of Australia Ltd v Skiwing Pty Ltd 

(RLD) (No 2) [2005] NSWADTAP 71), the Appeal Panel adopted a wider definition of ‘services’, while still 

ruling that the term would include management services such as are now being discussed. 

In Trust Company of Australia Ltd v Skiwing Pty Ltd [2006] NSWCA 387, however, the Court of Appeal 

overruled the Appeal Panel’s rulings on this issue and held (at [25]) that the term ‘services’ in s. 12 ‘is restricted to 

the provision of finishes, fixtures, fittings and equipment for use within the retail shop and such as are likely to be 

provided at the commencement of the lease, if they are not already installed or provided’. The effect of this 

decision is that unless management fees, or other like fees, proposed to be levied by a lessor on a lessee are 

‘outgoings’ within the definition in s. 3, they fall outside the disclosure regime, requiring inclusion in the 

disclosure statement, established by s. 11 and Schedule 2 of the RLA. It may not be until the formal lease 

document is presented to the lessee that the lessee discovers that it is required to pay such fees on a continuing 

basis. 
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The solution to this problem, in the Tribunal’s opinion, lies in enlarging the scope of this disclosure regime so as 

to embrace all amounts that are to be payable by the lessee under the lease, not merely rent, outgoings and the 

contributions specified in s. 12. In order to do this, it would appear sufficient to make one or more appropriate 

amendments to Part 1 of Schedule 2. 

 

2.4 Outgoings – not 
disclosed 

See NCAT comments on remedies at 8.3 below 

  

3.1 Fidelity of the Bargain 
– Franchise sub-
lease/licence 

NCAT queries whether it would be appropriate to offer special protection to a franchisee sublease but not to other 
subleases. 

3.2 Fidelity of Bargain - 
Strata 

NCAT is inclined to the view that the current separation should be maintained as the tenants relationship is with 
the landlord.   The Landlord has the relationship with the Owners Corporation. 

3.3 Fidelity of the bargain 
– Anti-avoidance 

This is a policy issue and NCAT has no comment other than to say that it would be difficult to draft an anti-
avoidance clause. 

 

3.4 Fidelity of bargain – The comments in this part are drawn from the ADT submission to the 2008 RL Act Review. 
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damaged premises The Discussion Paper points out in this section that under s. 36(1)(c) of the RLA, as interpreted by the Tribunal in 

Wu v Hawsher & Anor [2002] NSWADT 54, a lessor may terminate a lease, by notice in writing, on the ground 

that it (the lessor) has ‘reasonably formed the view’ that damage that has been done to the premises is such as to 

make their repair ‘impracticable or undesirable’. The provision in fact states that it is sufficient that ‘the lessor 

considers’ the required repairs to be ‘impracticable or undesirable’. 

The Tribunal agrees with the suggestion in paragraph 3.15.1.2 of the 2008 Discussion Paper that this criterion 

leaves undue scope for lessors to avoid making repairs to premises or to terminate a lease that they otherwise could 

not terminate. A criterion imposing objective standards – for example, that repairs would in fact be impracticable 

or would be unreasonably expensive having regard to the benefits likely to be obtained – should be substituted for 

the terms currently used. 

 

  

4.1 
Streamlining/simplification 
– Standard Lease 

There would be a benefit if a standard lease was introduced. 

The standard lease need not be compulsory –rather should encourage standard terms and terminology. 

Consultation with stakeholders has been useful in the private rental market in developing standard leases. 

 

4.2 
Streamlining/simplification 

In 2012-13 the ADT dealt with 44 applications for the appointment of specialist retail valuers in an efficient 

21 February 2014 
 Page 4 

 



NCAT SUBMISSION – 2013 REVIEW OF RETAIL LEASES ACT 1994 
 

 NCAT Comment/s 

– Appointment of 
Specialist Retail Valuers 

manner.  We support retaining this function. 

 

NCAT would support this change. 

4.3 
Streamlining/simplification 
– Registration of leases 

NCAT supports the expansion of the timeframe for registration from one month to three months. 

 

NCAT supports a more effective remedy. 

4.4 
Streamlining/simplification 
– Disclosure statements 

Former ADT (now NCAT members) advise that the disclosure statement appears to work effectively. 

 

 

NCAT see merit in the establishment of a working group to examine ways to streamline disclosure and reduce 
red tape. 

By way of analogy, Fair Trading NSW developed the retirement village’s disclosure statement with stakeholders 
and this resulted in a product that all stakeholders find effective. 

4.5 
Streamlining/simplification 
– Mortgagee consent fees 

NCAT supports clarification within the Act as to whether or not mortgage consent fees can be passed on to a 
tenant. 

  

21 February 2014 
 Page 5 

 



NCAT SUBMISSION – 2013 REVIEW OF RETAIL LEASES ACT 1994 
 

 NCAT Comment/s 

5.1 Fair Dealings -Test of 
good faith 

NCAT is of the view that it would have the opposite effect. 

It may be difficult to distinguish breach of duty of good faith from unreasonable conduct. 

5.2 Fair Dealings – Bank 
guarantees 

NCAT supports this proposed change. 

 

NCAT supports the inclusion of a timeframe however there would need to be careful drafting to cater for 
legitimate situations where the landlord can withhold the bank guarantee. 

  

6.2 Coverage of Act – 
inclusions/exclusions 

NCAT supports any change that provides clarity as to premises that are covered by the RL Act. 

NCAT does not support this change. 

6.3 Coverage of the Act – 
publicly listed companies 

This is a policy issue and NCAT however we do not support their exclusion. 

This is a policy issue and NCAT has no comment 

 

  

7.1 Reduce prescriptive 
regulation – Minimum 
term 

The comments in this part are drawn from the ADT submission to the 2008 RL Act Review. 

In its submission to the Minister in the National Competition Policy review of the RLA, the Tribunal expressed support 
for the proposal, now in the Discussion Paper, that the minimum five-year term for a retail shop lease that is prescribed 
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by s. 16(1) of the RLA (when there is no s. 16(3) certificate) should only apply where the lessee wants a term of such 
length. The Tribunal described as ‘perverse’ the effect of s. 16(1) in imposing on ‘unsuspecting’ lessees who have not 
obtained legal advice an obligation to pay rent or damages in lieu of rent, assessed over the full five years, if they vacate 
the premises at any time during the term of the lease and the lessor fails, despite making reasonable efforts, to obtain a 
new lessee.  

On revisiting the question, the Tribunal would favour a less radical change. It draws attention to the fact that if both 
parties desire to terminate the lease within five years, s. 16(1) does not prevent them (see e.g. Chapman v Cheng & Anor 
[2003] NSWADTAP 23). While it regards as undesirable the potential of s. 16(1) to expose ‘unsuspecting’ lessees to 
substantial liabilities for damages, it recognizes that there also exist ‘unsuspecting’ lessors who suffer significant 
detriment through not realizing that a lease specifying on its face a term of (say) 18 months or two years will in fact 
entitle the lessee to remain in possession for five years. In this context, as in many others arising under the Retail Leases 
Act, it must be remembered that many parties to retail shop leases – and often indeed their professional advisers – are 
unaware of this Act’s existence or misunderstand its terms. 

For these reasons, the Tribunal would favour an amending provision that would exempt both lessors and lessees, wholly 
or in part, from the operation of s. 16(1) in cases where they could show (a) that the application of this subsection 
would occasion significant hardship to them and (b) that when entering into the relevant lease they acted in bona fide 
ignorance of the effect of the subsection on their obligations under it. 

 

yes 

 

 

no 
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8.1 Technical issues – 
Regular review of the Act 

Through regular reviews.   

There should be provision for regular reviews. 

8.2 Technical issues – 
Operation of the ADT 
(NCAT) 

The jurisdictional limit could either be unlimited (being the case with some categories on NCAT matters) or 
$500,000 consistent with other categories or alternatively be increased to $750,000 in line with the jurisdictional 
limit in the NSW District Court or a higher limit if both parties agree. 

Retail Lease matters are funded from the Retail Bond Scheme Interest Account. NCAT notes that the Account 
(via the Small Business Commissioner) will continue to be invoiced on a quarterly basis to recover costs 
associated with managing retail lease matters. 

 

8.3 Technical issues –
Remedies and Penalties 
in the Act 

NCAT comments about remedies and penalties have been taken from the ADT submission to the RL Act review 
in 2008. 

The Discussion Paper points out at paragraph 3.2.1 that, according to Tribunal decisions such as Skiwing Pty Ltd v 

Trust Company of Australia Ltd [2005] NSWADTAP 10, the only remedy available to a lessee when the lessor’s 

disclosure statement fails to disclose the outgoings payable, as required by s. 11(1) and Part 1 of Schedule 2 of the 

RLA, is to terminate the lease within six months under s. 11(2). It suggests that this is an insufficient remedy, 

having regard to the fact that the lessee may have expended a significant sum on fitting out the premises. 
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It should be noted, however, that this statement by the Appeal Panel in the Skiwing decision related only to the 

remedies for non-disclosure or incomplete disclosure made available by s. 11. If in the disclosure statement or 

elsewhere the lessor actively misrepresented – as opposed to merely failing to disclose fully – the state of affairs 

with regard to outgoings, the lessee might be able to claim compensation under s. 10 (pre-lease 

misrepresentations) and/or s. 62E (misleading or deceptive conduct).  

Section 22 of the RLA provides that if the lease itself fails to specify (a) the outgoings that are to be recoverable, 

(b) how the amount of them is to be determined and how they will be apportioned to the lessee, and (c) how the 

outgoings or any part of them are to be recovered from the lessee, the lessee will not be liable to pay ‘any amount 

to the lessor in respect of any outgoings’. When compared with s. 11, this section will be seen to differ in the 

following respects: (a) it requires disclosure by the lessor in a different document (the lease, not the disclosure 

statement); (b) the matters that it requires to be disclosed are different (though there is significant overlap); and (c) 

it provides a different remedy (immunity from any liability to pay outgoings, not termination of the lease). 

 The two sections sit oddly beside each other. There seems to be no logical reason why some disclosure 

obligations regarding outgoings should apply to the disclosure statement, while others apply only to the lease. 

Equally, there seems to be no logical reason why a breach of some of these obligations entitles the lessee to 

terminate the lease while a breach of other such obligations confers the wholly different remedy of immunity from 

liability to pay outgoings. 

In other sections of the RLA requiring disclosure by a lessor before the lease is executed, differing times for 

disclosure and differing consequences of non-disclosure are set out. Under s. 9(1)(b), a prospective lessor must 

give to a prospective lessee a copy of the proposed lease, if so requested, as soon as negotiations commence. But 
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although non-compliance is a criminal offence, no civil remedy is provided. On the other hand, under s. 12, the 

time stipulated for disclosing any provision of the lease that ‘requires the lessee to pay or contribute to the cost of 

any finishes, fixtures, fittings, equipment or services’ is in the disclosure statement and the remedy for failure to 

disclose is that the provision is void. Under s. 38 (to pick just one further example), ‘the nature, extent and timing’ 

of any provision in a lease that the lessee must refurbish or refit the premises must be stated in the lease. Non-

compliance renders the provision void. 

In the Tribunal’s opinion, the provisions in the RLA governing disclosure by lessors before execution of the lease 

would benefit greatly from a careful review designed to ensure simplicity and consistency of approach as far as 

possible. The guiding principles should include the following: (a) that generally speaking, disclosure, notably 

when it is of an obligation to be imposed on the lessee, should have to be made in the disclosure statement rather 

than in the lease itself; and (b) that the remedies potentially available to the lessee for non-compliance should in 

each instance include damages and an entitlement either to terminate the lease or to resist, at least for a period of 

time, enforcement of the obligation that was not disclosed. These remedies should be subject to appropriate 

grounds of defence: for example that the lessor’s failure to comply was honest, reasonable and excusable on 

reasonable grounds (cf s. 11(3)(a) of the RL Act) or that the lessee has acquiesced in the conduct amounting to 

non-compliance or has delayed unreasonably in seeking a remedy. 

Other suggested changes 
from NCAT 

Proposal to move SBC mediation service to NCAT. 
Currently there is a two-step dispute resolution process under the Retail Leases Act 1994. The first step is 
mediation offered by the Retail Tenancy Unit (RTU) in the NSW Small Business Commissioner's office.  The cost 
of mediation is borne by the landlord and the tenant.  If the mediation is not successful, the next step is to lodge 
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an application with the NCAT, in the Consumer and Commercial Division. 

 

One of the benefits of NCAT is the offering of a one-stop-shop for ADR services. Transferring the mediation 
service currently run by the RTU (SBC) to NCAT would provide parties with a seamless service for the resolution 
of disputes arising in retail lease matters. In addition, the skills and knowledge of the mediators could be used 
more broadly across NCAT. 

In any event, NCAT has obligations to promote use of resolution processes (refer s37 of the NCAT Act). 
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