
Submission from Lease1 – Review of Retail Lease Act (1994) NSW 

 

1.1 Information Asymmetry – How to know if it is a good deal 

1.1.a. Is the confidentiality of the financial arrangements between the parties more important 

than the provision of industry information? 

 

As with any transaction pertaining to land be it free-hold or lease-hold, the ability of the purchaser 

(user/lessee) to undertake research that can clearly assist them in making a commercial decision is 

imperative. 

 

The ability to access information to assess value and more importantly the suitability of premises to 

a proposed purchaser/lessee should remain a basic right. 

 

Research in any leasing transaction whether that be, entering into a new lease, renewing an expiring 

lease or taking up an option to lease is mandatory. 

 

Lessors readily share data amongst themselves as well as collate the enormous data base of lease/ 

commercial and sales performance details which grossly outweighs the available information and 

data accessible by lessee/retailers. 

 

Easily accessible lease financial arrangement, commercial terms form the most basic of information 

needed by both parties in all forms and sizes of retail property. 

 

This accessible information forms the basis of a transparent market which is the keystone to a 

properly functioning retail property market. 

 

Hence the confidentiality of the financial arrangements between the parties has never been 

important except to those who seek to manipulate, control and overly influence outcomes away 

from an open (transparent) market. (Usually the Landlords are the only party seeking for financial 

arrangement’s to remain confidential to their own benefit.) 

 

1.1.b. If not, how best could the whole of the financial arrangements of the lease be made 

publically accessible? 

 

Since the 2008 Productivity Commission review and recommendations there has been many debates 

and sometimes constructive input towards a common form national lease document from both sides 

of the equation. 

 

Given the make-up of the States and Territories and the varying Lessors, a simple common form 

lease instrument will more than likely never be achieved. 

 

However there is common acceptance between stakeholders and a realisation of the benefits, costs 

savings and red tape reduction in adopting a single common form Lessor/ Lessee Disclosure 

Statement. 

 



It would be proposed that these disclosure statements which include all the relevant information 

and data required for any type of research by either party could be registered at a central 

depository. (such depository could be government or privately operated, or a combination of both 

on a user pay scheme). 

 

The review should recognise and include such clauses that allow the Act to adopt this type of 

scheme in the future without the burden of further reviews. 

 

Regardless of the progressing evolution of the above, all retail leases need to be registered in a 

timely manner to ensure access to lease data in the current form remains accessible.  

 

1.1.c. If the information were required to be registered, how should updated side deals be dealt 

with? 

 

Under the current system in place in NSW there is a requirement that a lease is to be registered; 

however there are a number of issues with the current system. Firstly, there is no penalty if the lease 

is not registered in a timely manner, and the Lease1 believes that a period of three months is a 

reasonable time for a landlord to register a lease and support the current system that is used for 

registration (via the NSW valuer generals department) provided that the registration includes full 

disclosure of any side agreements between the landlord and the tenant. If the lease is not registered 

within the three month period, provided that the landlord has not requested an extension to the 

department for any reasonable reason, the landlord should receive a fine from the government and 

they should also be required to pay the tenant an amount of 10% rebate of the monthly rent whilst 

the lease remains unregistered for each month or part month until the registration is finalised.  

In relation to updated side deals, if the value of the side deal is greater than 10% of the total value of 

the lease and the deal occurs during the term of the lease, the landlord should be required to update 

the details to the Valuer General’s department within 3 months of the agreement occurring. 

Recently the Lease1 attended a meeting with approximately 40  major retailers and franchise 

owners - all retailers agreed that there was a definite need for the registration of leases and that a 

penalty should be put in place when the lease was not registered in a timely manner. At the same 

meeting of the 40 retailers present, all but one retailer agreed that side agreements should be listed 

at the time that the lease is registered. It is important to note that many of these major chains and 

franchise groups have knowledge that they are able to share with each other, therefore, they are in 

a position of strength when they negotiate their leases. However, the SME sector does not have this 

information readily available to them and are often at a disadvantage to the larger chains that 

support more clarity on lease registration.   

 

We note of course that side deals or incentives and issues arising around effective and face rents can 

be captured in the Disclosure Statement. 

 

And as in 1.1(b) a central register of disclosure statements would make this information readily 

available to the market.  

 

 

 



 

 

1.2 Information asymmetry – Turnover data 

 

1:2.a. What, if anything, should be done about the collection of turnover data by landlords? 

 

 Retailer Associations have always stated that individual turnover figures on an identified store 

should not be returned directly to the landlord and Lease1 tends to agree. If turnover figures are 

required by a landlord then they should be collated by a third party. This certainly could be tendered 

for by a landlord, or as an alternative the Shopping Centre Council (SCCA) could on behalf of its 

members seek to tender out this work. However, at no time should an individual tenant ever be 

identifiable by a landlord, instead the figures could be returned to a landlord in a categorised format 

similar to the ABS statistic. It is the ARA’s understanding that with 99% of retail leases, particularly 

the non major retail chains (i.e. Coles, Woolworths, Myer, David Jones) the turnover clause is rarely 

(if ever) triggered. However, if turnover triggers a turnover threshold, requiring turnover rent to be 

paid, then the landlord and the tenant could be individually notified. A subsequent result of 

requiring landlords to tender out the collection of turnover figures is that it would likely reduce head 

office staff at the major landlord’s office, and therefore result in reducing cost of staff. Also, tenants 

at the meeting without exception all agreed that turnover figures should not be reported directly to 

a landlord. Many agreed with a third party, but some felt that as overseas landlords do not request 

this information, there was no need for the landlord to have the information collated by a third 

party.  

 

However if the practice of reporting sales figures is to remain then the adoption of a single code of 

conduct for Sales Reporting is requested. 

 

This will ensure that across different Lessors, different portfolios, management companies and other 

such agencies that collect and collate Sales Data there is a consistency in the reporting and also the 

comparisons of same.  

 

Particularly in the areas of Retailer Categories and occupancy cost ratio as well as complying with the 

varying regulations peculiar to a retailer channel. 

 

An example here is the collection of sales data for Pharmacies, as is the same for any other 

registered health provider (doctors, dentists, optometrists. skin clinics etc.) is void under pharmacy 

legislation. 

 

This review should amend the provisions of reporting sales by Pharmacies as well as the reporting of 

soft gambling/ state lotteries from these various agencies and Newsagencies. 

 

Presently as a result of the QLD RSL Review industry stakeholders have agreed to convene to draft a 

Code of Conduct for Sales Reporting. 

 

This review should include clauses which can move to adopt such a code without the burden of 

further reviews.   



 

 

 

2.1 Outgoings – Market rates 

2.1.a. How can there be greater certainty in outgoings, including management fees that are 

recovered from tenants? 

 

The question on outgoings is one that the Lease1 has over many years received large numbers of 

complaints from retailers. Generally the complaints are in relation to what a landlord can and cannot 

include in outgoings and the Lease1’s view is that the simplest method is to move to a gross lease, 

and that the landlord must include in the gross lease all the recoverable outgoings. By moving to a 

gross lease the tenant has one figure that encompasses rent and outgoings, and the only variable 

would then be the yearly increase that is known at the time of the lease being signed, (i.e. CPI 

increase with a fixed percentage fee or a fixed fee only). The alternative view that outgoings could 

be capped as a percentage of income collected for the individual centre, similar to Funds 

Management Fees for a funds management. The Small Business Commissioner would be the 

deciding body that determines the cap.  

 

However to be uniform with recent reviews if the clauses from the QLD RSL Review pertaining to 

further transparency on management fee/cost recovery and the adoption of the right for a Lessee to 

seek further information/ breakdown on any outgoing category that represents more than 5% of 

total annual recovery would provide improved transparency.  

 

2.1.b. How can the reporting obligations of a landlord who collects outgoings be streamlined in 

such way that the tenant gets important information, yet unnecessary costs and any excessive 

reporting activities are removed? 

 

The current provisions of providing to the Lessee a budget for the ensuring financial year and the 

audited statement of the previous financial year and the prescribed timing of both is currently 

viewed as efficient and industry best practices.  

 

2.2 Outgoings – Advertising and promotion 

 

2.2.a. Are the current requirements for marketing plans, six monthly expenditure statements, 

advertising statements and auditor’s reports appropriate and necessary (an opportunity to reduce 

red tape)? 

 

The current requirement by a landlord for six monthly expenditure statements would be an 

unnecessary requirement. Any reporting information should only be required to be provided 

annually.  

 

2.2.b. Is the current regulation for the use of advertising and promotion fund working well? 

 

Lease1 understands that a number of landlords have been offsetting a reduction in rent by giving a 

rent abatement back to the tenant from the advertising and promotion fund. Providing that the 



commissioner has the powers to investigate any dubious claims of this nature, all other aspects of 

the use of the advertising and promotional funds appear to be working well. 

 

An improvement on red tape or at least creating efficiencies is to include a provision that allows the 

Lessor to make the Marketing Plan available online. 

 

2.3 Outgoings – Land tax 

2.3.a. Would there be a benefit or detriment if landlords are prohibited from recovering land tax 

from tenants? 

 

 As noted in 2.1.a, a gross lease would eliminate any areas of outgoings including land tax issues, it is 

reasonable to deduct that if a landlord was prohibited from recovering land tax from a tenant, this 

amount would at the time of renewal of the lease be charged in the cost of the rent. The view of the 

over time this would level out in a rental charge, however agree that land tax is an ownership issue 

and not an operating expense. On the current 2014 year, if a landlord owns a property and the value 

of the property is $1,250,000 estimated land tax in NSW on the property would be $13,508.00. 

Assume that the same owner purchases a second property of the same value (IE $1,250,000) and 

adds that into his property portfolio the land tax payable on the two properties would be $33,508. 

Assuming that he is passing on the cost as an outgoing and dividing the land tax between the two 

properties, and then the first tenant’s share of the land tax would rise to an amount of $16,754, or 

an increase of $3,246 PA, hence a gross lease would not allow this to occur. To take the example 

further, according to the NSW land tax calculator, if the property land value is worth $200 million 

land tax would be $3,983.432 however if the value of the land $400 million land tax is $7,983,432 a 

difference of $16,568. This difference in land tax over a large portfolio would not be as noticeable as 

it is the smaller land lord holding.  

 

The best remedy here is to prohibit the recovery of land tax – consistent with QLD on the basis that 

this TAX directly relates to the Lessor’s land holdings and investment strategies and does not enact a 

benefit to the Lessee. 

 

The flow on effect by prohibiting the recovery of land tax is this makes the Lessor more accountable 

as to land tax assessments which may be objected to and hence there is opportunity and benefit to 

such assessment objections to keep local authority statutory changes in line with same. Where 

Council Rates/ Charges are aligned with accessible land values.  

 

2.4 Outgoings – Not disclosed 

2.4.a. Is the disclosure regime working as intended? Please provide recommendations of how it 

can be improved. 

 

The current regime of disclosing outgoings via the Lessor Disclosure Statement particularly for a new 

property or new Lease appears to be operating effectively. 

 

The only issues arise in the instance of a new (green field) property where there have been issues of 

the estimated/ budgeted outgoings disclosed being for less than the resulting actuals. 

 



This results in a higher than anticipated gross rental and increased occupancy cost ratios.  

 

2.4.b. Should the Act provide a wider range of remedies if a landlord or tenant does not provide a 

Disclosure Statement as required? 

 

Under clause 11 (2) Lessors disclosure statement where a Lessee may terminate within 6 months … 

A provision should be noted under penalties that if the Lessee terminates a dispute immediately 

arise as to the recovery of the Lessee’s costs and/or compensation. 

 

2.4.c. Should the minimum time for providing the Disclosure Statement of 7 days before the lease 

commences be reduced if both landlord and tenant are legally represented and request the 

option? 

 

In all practicality 7 (seven) days is sufficient and is a reasonably short period as is not delay willing 

parties in proceeding to enter into a lease.  

 

Noting that often processes such as preparing documents etc can run parallel to the disclosure 

period. 

 

2.4.d. Where a lease requires a tenant to pay “strata levies” should any special levy, extra levy or 

sinking fund have to be specifically disclosed (these levies can be significant amounts such as for 

major capital works to the strata property? 

 

All charges/ levies must be disclosed at the beginning of the lease in accordance with the Disclosure 

provisions. 

Further clauses 25, 25A, 25G relate to the levies in relation to sinking finds and now they are to be 

treated and the cap on contributions to same.   

 

2.5 Outgoings – Environmental upgrade agreements 

2.5.a. What are the views of stakeholders on how best to manage the payment of a EUA levy 

under a retail lease? 

 

Environmental upgrades should be part of the capital cost for a landlord. At no time should the 

payment of the Environmental Upgrade Levy (EUA) be passed on to the retailer as this is a capital 

cost and should be treated as such. The upgrade will enhance the value of the property and will 

enhance the value of the centre to a tenant, and as the cost will be recouped through any rental 

charged and the centre becomes more attractive to a retailer, the landlord will be able to reflect the 

increase in value in his rent charges.  

 

 

 

 

 

 

 



 

 

3.1 Fidelity of the bargain – Franchisee sub-lease/licence 

3.1.a. As a sub-tenant, how can a franchisee remain protected if a franchisor becomes insolvent or 

fails to meet its obligations under a retail lease? 

 

As a sub-tenant you have little to no protection if a landlord fails to meet the obligation and 

becomes insolvent or falls behind in his rental payments. Furthermore, a franchisee may have been 

paying rent to his franchisor, and may not be aware that the franchisor may not have been paying 

rent to the landlord. This could mean that a franchisee may find that the landlord is required to take 

action against the head franchisee, and that action may be to lock out the tenant, although the 

franchisee may be completely solvent. (One way this could be solved is that the franchisee holds the 

lease directly with the landlord, and if the tenant were to fail to pay the rent for two or more 

consecutive months then the tenant would have the right to notify the franchisor, if the franchisor 

were to become insolvent then the business would have a better opportunity to trade on, if the 

franchisee became insolvent then the franchisee would have the right to take the business over)   

 

Further in relation to franchisee/ franchisor regardless of the Lessee/ Licensee (license to occupy), 

arrangements both parties need to be include in all formal Notices under the lease. 

 

The Franchisee also needs to be treated as Lessee regardless when it comes to issues pertaining to 

dispute, representation by the Lessor/ Agent and compensation matters associated with the lease 

under the Act. 

   

3.1.b. Is a registered sub-lease adequate protection in the case of the franchisor’s liquidation or 

administration?  

 

Not required with changes above, however if status quo, then a sub-lease may be the best 

protection that a franchisee could have if the franchisor became insolvent. However, if the 

franchisee is able to prove that he has paid the franchisor the rent, then the landlord cannot have a 

case to claim any unpaid rent by the franchisor from the franchisee.  

 

Best practice for both parties Franchisor and Franchisee is to have corresponding ‘Step in Deeds” on 

either party in the event of such a failure. This should be dealt with under the Franchise agreement. 

 

3.1.c. In some circumstances, should a franchisee be permitted to continue a business under the 

retail lease, such as assuming the rights and responsibilities of the franchisor (as head tenant) 

under the retail lease? 

 

Provided that the individual business is able to prove that they are solvent, the franchisee should be 

able to continue to trade in their own right. 

 

Refer comments for 3.1 (a) & (b) 

 

 



 

  

3.2 Fidelity of bargain - Strata 

3.2.a. What is an appropriate remedy for a tenant in a retail shop, located in a strata scheme 

where something under the control of the Owner’s Corporation disturbs the retail business? 

 

The issue arises here where a tenant who a legitimates a dispute with the Lessor for example 

disruption of trade has their application fail because the Lessor is not the responsible entity. 

As the Body Corporate is the responsible entity for the disruption. 

 

Where a Strata Body Corporate on Community Title scheme is in place over premises which is zoned 

for retail purposes the scheme needs to acknowledge the NSW Retail Leases Act and vice versa. 

  

3.2.b. What are the benefits or detriments of tenants in a strata development having remedies to 

address disturbances arising from actions by the Owners’ Corporations heard by the ADT? 

 

Having the ability of such matters to be heard by the ADT treating the scheme (Owners Corporation) 

as the Lessor (in principle) would over time reduce the number of disputes and also initial incidents 

of such disputes arising in the first place. 

 

3.3 Fidelity of bargain – Anti-avoidance 

3.3.a. What is the best way to ensure that tenants and landlords operate within the policy intent 

of the Act, namely to ensure fair and efficient dealings between the parties? 

 

Best practices here to develop fair and efficient dealings between parties to a retail lease is to 

promote transparency in the data and financial arrangement’s to both parties. 

 

The recommendations of the Productivity Commission Review 2008 as well as commentary 

contained herein relating to common form disclosure available from a central depository in 

conjunction with Code of Conduct on Sales Reporting will go a long way towards achieving such 

efficiencies in the market. 

 

3.3.b. What would be the benefits or detriments if the Act contained an anti-avoidance clause? 

 

Lease1 supports any provision in the Act that promotes the parties dealing and responding to each 

other’s respective communications in a timely manner. 

 

The benefits are difficult to quantify however if the outcome of such provisions prevents or at least 

deters parties (usually Landlords) not responding to the other to leverage time and create a sense of 

urgency to their own benefit then this is a very positive inclusion. 

 

3.3.c. What would be the benefits or detriments if the Act contained principles such as a 

requirement for the fidelity of the bargain to be upheld? 

 



If leases had a clause that supported a requirement which a lease had a fidelity of the bargain, and if 

both the landlord and the tenant acted in good faith, then the disputes between landlords and 

tenants would be far fewer and the dealings would become fairer and more efficient. Essentially 

landlords want to lease premises and have a return on their investment, and the retailer wants to 

rent premises so that he is able to run a business and make a profit. However, it would seem that 

legal wrangling over many matters mean that costs escalates and the business becomes inefficient.   

       

3.4 Fidelity of the bargain – Damaged premises 

3.4.a. Are the remedies in the Act for the repair of damaged premises adequate?  

 

Lease1 believes that the remedies in the Act currently are sufficient. 

 

3.5 Fidelity of the bargain – Right of first refusal, end of lease 

3.5.a. Is there a market failure in relation to a tenant’s ability to negotiate a new lease at the end 

of a term?  

 

Lease1 recommends Retailers refer a lease renewal to a lease negotiator 18 months prior to the 

expatriation of the lease. Negotiations should commence at the 12 month mark rather than 6 

months from the end of the lease.   

 

Adoption of the QLD RSL provisions dealing with early lease negotiations should be adopted.  

However along with these provisions there needs to be suitable education for the parties  

 

Otherwise without such provisions there remains a market failure due to the prescriptive capital 

requirements needed when entering into a lease and further exposure if the business must move 

due to no lease being offered. 

   

3.5.b. Would there be a benefit or detriment  if sitting tenants had a right of first or last refusal for 

a new lease upon the expiration of the initial term of lease? 

 

When an ambient claim is made by a landlord, a sitting tenant should have a first and last right of 

refusal and landlords should not be able to contract out of this. As an alternative, if first and last 

right of refusal is unable to be agreed on, and an ambient claim is made by a landlord that the 

parties are unable to agree upon, both parties should have the option of being able to have a market 

review on the occupied premises. If required, a third registered valuer should be appointed to 

mediate if there is a major dispute on the market rent, similar to a market review that would occur 

part way through a lease.  

 

Lease1 believes that if the parties have entered into negotiations to renew the lease then if the 

Lessor does not seek to change the use of the demised premises then a first right followed by the 

above mentioned mechanism would allow the market to function inhibited and without undue 

influence. 

 

3.5.c. Would there be a benefit or detriment if sitting tenants had a right for the period of ‘holding 

over’ to be a rolling six month lease that began when a negotiation finally failed? 



 

Currently, if a sitting tenant is in negotiation and the lease expires, the lease automatically goes to a 

‘hold over provision’. If the negotiation has failed then an automatic rolling six months on the 

current lease conditions may be a detriment if the tenant is trying to negotiate a lower rent. If the 

tenant is ultimately successful, then the lease is generally backdated to the date that the lease 

expired, however it would be an advantage to the tenant if there was a reduction of a percentage of 

the rent whilst the lease was in a holdover provision (i.e. a 10% reduction). If the rental is 

subsequently agreed at lower than the 10% then any refund is to be adjusted on signing of the lease.  

 

However by adopting the QLD RSL provisions mentioned above then a period of holdover becomes 

automatic if the Lessor seeks to leverage time to the expiry. 

 

4.1 Streamlining/simplification – Standard lease 

4.1.a. Would there be a benefit or detriment to the leasing industry if a standard lease was 

introduced that is clear, concise and easily understandable? 

 

A standard lease should be developed for the industry, particularly for non shopping centre leases. 

All leases should be written in plain English and be able to be understood by a non legal person. It 

may be necessary to produce two styles of leases, one that suits non shopping centres and another 

that would be written and agreed to by the major landlords, provided that it was written in plain 

English and was able to be understood by a non legal practitioner. If an addendum was required for 

particular circumstances, this would need to be approved by the Small Business Commissioners 

Office prior to being used. 

 

An example of such a standard format is the Yu Feng Portfolio Memorandum of Standard Lease 

terms which comes in a booklet form and is in plain English; please contact Lease1 direct to provide 

the department a copy. 

 

And further include the common form disclosure statements previously discussed and the 

transparency of the industry would be lifted significantly, not to mention the wholesale reductions in 

red tape and costs.  

 

4.1.b. What would be the most effective way of developing a standard retail lease for NSW retail 

leases?  

 

See comments above for example of Standard lease booklet format to be provided. 

 

Note Lease1 is well down the path on drafting a simple National common form disclosure document 

package. 

 

This will be submitted to all industry stakeholders in due course. 

 

4.2 Streamlining/simplification – Appointment of specialist retail valuers 

4.2.a. Is it appropriate for the registrar of Retail Tenancy Disputes to appoint specialist retail 

valuers rather than the Administrative Decisions Tribunal? 



 

Lease1 believes the current definition of Specialist Retail Valuer is satisfactory and is consistent with 

other jurisdictions.  

 

However the appointment of the SRV should be made by the Register Retail Tenancy Disputes as to 

ensure the qualifications are satisfied and that such appointments are independent to the parties  

 

4.3 Streamlining/simplification – Registration of leases 

4.3.a. Should the time required for registration of a lease by the landlord be expanded from one 

month to three? 

 

The time required for a landlord to register a lease should be increased to three months or 90 days, 

any requests for extensions of registration should be approved by the Commissioner for small 

business and must be accompanied with a reasonable explanation and advice from the landlord as 

to the required extension. No further extension should be given beyond 120 days in total from the 

date of signing. 

 

However there needs to be penalties imposed which if the initial time period without extension is 

exceeded.  

  

4.3.b. Should there be a more effective remedy where the landlord does not register the lease or 

provide the tenant with a signed copy of the lease within the timeframe required by the Act?  

 

When a landlord does not have the lease registered in the 90 day/3 month period, a penalty of no 

less than $1200 should be handed out from the government. If a request for extension has not been 

given, further to that penalty the landlord should not be able to enforce any obligations under the 

lease including any charging of rent to the tenant whilst the lease remains in contravene of the Act. 

The Act should also restrain the landlord from disentitling a tenant to register a caveat.  

 

4.4 Streamlining/simplification – Disclosure statements 

4.4.a. Are the current disclosure statements working effectively? 

 

The basics of the current disclosure statement work effectively and are for the most cases consistent 

with other States and Territories. 

 

The information contained may require some minor streamlining as this document is used in the 

majority of cases to instruct in preparing the lease instrument and is relied upon wholly under the 

Act it should not be tampered with. Except to include provisions to adopt National common form 

Disclosure Statements in the future without the burden of further reviews.  

 

4.4.b. If not, how should they be streamlined to remove unnecessary compliance burdens on 

parties? 

 

Refer comments from 4.4(a) 

 



 

 

4.4.c. Would it be beneficial for a working group to be convened to examine ways to streamline 

disclosure requirements and reduce red tape? 

The ARA would support that a working group be established to examine ways to streamline 

disclosure requirements ensuring that red tape is reduced. We believe that any working group 

should be made up of landlords, industry associations, agents and lawyers, along with a 

representative from the Retail Tenancy Dispute Resolution Unit.  

 

Noting that draft National common form Disclosure Statement are already underway and such 

committee should be also representative of each Sate and Territories. 

 

4.5 Streamlining/simplification – Mortgagee consent fees 

4.5.a. Should the Act clarify whether or not mortgagee consent fees can be passed on to a tenant? 

The retail lease act should clarify that mortgagee consent fees should not be passed on from the 

landlord to the tenant. These fees are not fees that a tenant should be responsible to pay as they are 

a cost to the landlord for the manner that they have financed the property. They are not a cost in 

relation to the operation of the demised premises. This is similar to land tax being passed on to the 

tenant and again, the ARA’s view is that this is not a tenant’s responsibility.  

 

5.1 Fair dealings – Test of good faith 

5.1.a. Would a duty to act in good faith result in fairer and more efficient leases and reduce the 

number of disputes or have the opposite effect? 

 

The ARA believes that a tenant and a landlord should always act in good faith, both in the disclosure 

phase and just as importantly in conducting any negotiations during the discussion phase of the 

lease. It should be noted that this should be both a tenant and landlords responsibility and the ARA 

believes that if both parties acted in good faith, the number of disputes that would be heard by the 

Retail Tenancy Dispute Resolution Unit would be reduced.  

 

5.2 Fair dealings – Bank guarantees 

5.2.a. Should the Act deal with the drawn down of a bank guarantee? 

 

The ARA is rarely advised that a landlord has drawn down a bank guarantee without the right to do 

so. If a landlord does draw down on a bank guarantee without the right to do so, the tenant does 

have accumulated rights under the act.  

 

5.2.b. Should there be a timeframe after the end of a lease when the landlord must release the 

bank guarantee? 

 

The bank guarantee should be returned to the tenant within 30 days after the tenant has vacated 

the premises and provided that if there is a make good requirement, the tenant has completed their 

obligations in relation to the lease.  

 

6.1 Coverage of the Act – Definition/list 



6.1.a. Are retail shops that are currently not covered under the Act which should be? 

 

A review of the applicable retail business is appropriate and timely under this review of the Act and 

specifically Schedule 1 “Retail Shop businesses”. 

 

 

6.1.b. Are retail shops that are currently covered under the Act which should not be? 

None are noted at this point. 

 

6.1.c. What is the benefit or detriment in covering a limited range of other commercial premises 

under the Act? 

 

As in the review of Schedule 1 the inclusion of such usages as Banks/Financial institutions, Health 

Services/Funds, Government Departments etc. which are located within a shopping centre as well as 

some commercial premises where they are similarly situated should be assessed. 

 

The benefit being that all retail premises within a retail shopping centre share the same minimum 

lease standards and do not give rise to a second market. 

                                                                                               

6.1.d. Which is the best approach to specify which businesses or premises are covered under the 

Act? 

The industry working group should submit changes (Insertions/deletions) to Schedule 1 to the 

Review for consideration allowing the full committee to preside over such changes. 

  

6.1.e. Should the Act clarify that only leases that are “retail shop leases” on commencement of the 

lease are covered by the Act? 

 

Changes to Schedule 1 should be retrospective for current leases under the areas of minimum lease 

standards. 

And will be fully included upon entering into a new lease as a retail shop. 

 

6.2 Coverage of the Act – Inclusions/ exclusions 

6.2.a. What are the benefits and detriments of including retail shops located in an office tower 

under the Act? 

The benefits of including retail shops located within an office/ commercial building is that they will 

be afforded the rights and minimum lease standards under the Act and not confused or treated as a 

commercial lease 

 

6.2.b. Should the Act clarify that certain businesses within shopping centres should be excluded 

under the Act, such as ATMs and vending machines? 

 

The retail lease act should exclude certain businesses such as ATM’s, children’s rides and vending 

machines, video hiring units, cigarette and drink vending machines etc. 

 

 



 

 

6.3 Coverage of the Act – Publicly listed companies 

6.3.a. Should publicly listed companies and their subsidiaries be excluded from the operation of 

the Act? 

 

The Retail Lease Act must include publicly listed companies and their subsidiaries when the 1,000m2 

test applies. This is vital, for example if publicly listed companies such as Retail Food Group were 

exempt (that if publicly listed would have many hundreds of franchise operations throughout the 

Australian retail property sector) from the Retail Lease ACT then the owners of these franchise 

stores would not receive any protection from the Retail Lease Act.  

 

6.3.b. What are the benefits and detriments of excluding publicly listed companies and their 

subsidiaries from the Act; in relation to these companies, other retailers and landlords? 

 

There would be no benefit to excluding these companies from the retail lease act. There would only 

be great detriment if this occurred, note the example of Retail Food Group in response 6.3.A: above.  

 

By exempting publicly listed companies from the Act would gravitate towards a two tier market for 

retail shop leases thus creating financial and commercial barriers within the market. 

 

7.1 Reduce prescriptive regulation – Minimum term 

7.1.a. Is the minimum term of 5 years for a lease still required to provide security of tenure to 

tenants? 

 

A tenant fitting out a retail store in most cases would not depreciate the cost of the fixture and 

fittings over a period of five years. Many retailers would in fact prefer a longer lease than the five 

years, however there are also many tenants that are taking stores within shops who are able to 

remove their fixtures and fittings and relocate much of the internal fit-out onto another premises. 

The minimum term should remain at least as five years; preferably seven, (this is particularly 

relevant with a new premises, rather than a renewal of an existing lease) with the option of the 

tenant being given a shorter lease if the tenant request a shorter lease period. This would only be 

given if the landlord agrees to a shorter lease than seven years, as in some instances a landlord may 

be able to secure a tenant for a period longer than the request by a particular tenant.     

 

 

7.1.b. Is the requirement for a tenant to obtain a certificate from a lawyer or conveyancer for a 

lease for less than five years still necessary? 

 

The requirement for a tenant to obtain a certificate from a lawyer or conveyancer for a lease less 

than the minimum should be changed to strongly recommended rather than enforceable, this would 

remove red tape and the tenant can then make their own decision if they will obtain a certificate.  

  



And perhaps this recommendation should be opened up to Certified Practicing Accountants on the 

basis that the intention of minimum lease terms is to afford Lessee’s a reasonable period to achieve 

a return on investment and effort. 

 

7.1.c. Should short term leases of less than 6 months (including pop-up shops) be subject to the 

provisions of the Act, or subject to limited application of the Act? 

 

Leases including pop up shops less than six (6) months should not be subject to the provision of the 

Act, nor should they be subject to limited application of the Act, other than acting in good faith. 

Note that outgoings should still be chargeable to a short term tenant, or if excluded from a short 

term lease they should not be recoverable from the long term existing tenants.  

 

However the committee needs to explore the implications of a Lessor offering numerous 6 month 

(short term leases) and review at which point does a series of such leases become a lease under the 

Act by right? 

 

7.2 Reduce prescriptive legislation - Assignment 

7.2.a. Are the provisions of the Act relating to assignment appropriate, and if not how should they 

be changed? 

 

For the most yes they are appropriate with the only recommendation being that at the assignment 

the lessor is required to issue an updated Disclosure Statement to the Assignee with the Assignor 

responsible for meeting the Lessor’s reasonable cost for same. 

 

7.2.b. Should the assignor be liable to the landlord for a certain period of time after the 

assignment if the assignee breaches the terms of the lease? 

 

The assignor should not be liable once the lease has been signed for any obligations of the lease, 

which is consistent with other States. 

 

7.2.c. Does the Act need to clarify whether section 39 (1) (a) “use” refers to a category of use or 

the specific details listed for the original tenant? 

 

The act does require clarification in relation to the use of the premises. If the lease is too prescriptive 

and if a franchisor were to go into receivership, and the franchise wanted to continue the business 

to ensure his financial viability, then the types of goods may change that the retailer (franchisor) 

wishes to sell. Although the goods may be similar, i.e. if Wendy’s were to go into receivership and 

the franchise owner wanted to sell Norgan Vass ice cream, the retailer/franchise owner could be 

limited by the prescriptive nature of the lease.  

 

7.3 Reduce prescriptive legislation – Termination for inadequate sales prohibited 

7.3.a. Should the provision of the Act prohibiting termination for inadequate sales be amended or 

removed? 

No this provision should not be removed. 

 



Technical issues – Regular review of the Act 

8.1.a. How can the government ensure that the Act continues to meet its policy objectives and 

respond appropriately to changes in the retail leasing industry? 

 

The Act should be mandatory reviewed every seven (7) years to ensure that it continues to meet its 

policy objectives, and respond to the changes to the retail industry. As retail is changing at a very 

fast pace, if there are sufficient grounds that can be shown to the minister then the minister should 

have the right to decide if a lease review should occur before the seven (7) year period. Reason for 

an earlier review should be made in writing and a substantial reason should be given before the 

review should take place.  

 

8.1.b. Should there be a provision for the Act to be reviewed on a regular schedule or allow any 

review to be conducted at the discretion of the Minister and Cabinet? 

 

As noted above the review should be every seven (7) years and if a valid reason is given to the 

minister then a review should take place before the seven (7) years at the ministers discretion.    

 

8.2 Technical issues – Operation of the ADT 

8.2.a. Should the monetary limit for retail leases disputes in the ADT be increased? If so, what 

should the monetary limit be? 

 

The limit should be increased to a figure of $750,000 and is consistent with other States. 

  

8.2.b. Are changes required to the provisions governing the ADT to ensure it has the appropriate 

capacity and resources to effectively deal with retail lease disputes? 

 

The Tribunal appears to be functioning satisfactory with only recommendations may be to adopt the 

“no-cost” approach in QLD (QCAT) to mediations compulsory mediations and directions hearings. 

 

8.3 Technical issues – Remedies and penalties in the Act 

8.3.a. How best can the provisions of the Act be enforced? 

 

Rather than reviewing enforcement which is our experience is functioning satisfactorily. The real 

issue is education to all parties in relation to the Act and the rights and obligations it affects each 

party. 

 

8.3.b. Would providing natural consequences when a breach occurs be an effective remedy and 

also promote better parties and therefore outcomes in retail leasing? 

 

There is merit for natural consequence however these would still need to encompass the dispute 

resolution process and access to compensation as more than often natural consequences can be in 

itself manipulated by either party. 

 

 

 



8.3.c. What remedies or penalties in the Act should be changed? 

 

All penalties should be reviewed and uplifted to satisfactorily meet the current market and 

proportionate consequence of the breach. 

 

 

8.4 Technical issues – Online sales 

8.4.a. Should the Act be amended to deal with revenue from online sales? 

 

In common property management practices currently, no.  

However as the sector of the industry grows it needs to introduce a relevant definition with words to 

the effect “…where the transaction has occurred due to the physical retail presence afforded by the 

lease over that demised premises shall not be included any gross sales reporting, if required under 

the lease”. 

 

 

 

8.4.b. Should the Act give clarity on the calculation of turnover data from online sales? 

 

Refer to 8.4 (a).   

    

  

                                                                                         

 

 

 


