
 
 
NSW RETAIL LEASE REVIEW 
 
 
 
SUBMISSION 
 
 
 
INTRODUCTION 
 
We are a commercial real estate agency, representing many landlords of retail and 
commercial property predominantly in Sydney’s Eastern Suburbs, we have operated an 
exclusively commercial sector of real estate management sales and leasing for over 90 
years. 
 
The overview of the Retail Sector in NSW; which was presented in the inquiry report 
included in the summary of the NSW Retail Lease Review; highlighted many relevant 
points about the value of the retail sector to the Australian economy.  We would like to 
also include for consideration the value of commercial property investment within NSW 
and Australia and its effect and value to the Australian economy, some of the proposed 
amendments may steer interest away from investing in commercial property which would 
have negative effects on the economy. 
 

• Commercial property investment in NSW provides various forms of revenue to 
the Australian government via means of Stamp Duty, Capital Gains Tax, Income 
Tax, Land Tax etc. 

• The sale, management, administration, maintenance, renovation, and 
redevelopment of property fuels the employments of a variety of industry 
professionals in Australia. Including real estate agents, solicitors, lawyers, 
contractors and tradespeople of all descriptions and all the staff relating to those 
business’s 

 
In addition it is relevant to make note that whilst many of the proposed changes are 
driven by unsatisfactory leasing arrangements within shopping centres, the changes 
would also affect the smaller landlords of strip retail property, these landlords are 
generally not the large corporate conglomerates such as Westfield and Super funds but 
rather individual professionals, family groups, self managed superannuation funds etc. 
changes should be considered in a way that does not produces an unfair or negative 
impact on their investments. 
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1.1 Information Asymmetry – How to know if it is a good deal 
 
No Comment 
 
 
1.2 Information Asymmetry – Turnover data 
 
No Comment 
 
 
2.1 Outgoings – Market Rates 
 
The Issue addresses unfair recovery of outgoings namely management fees and touches 
on the QLD option to prohibit the collection of management fees, insurance excess fees, 
costs relating the common areas and other expenses such as vacant shops. 
 
We feel the professional management of a centre, arcade, office tower or stand alone 
shop is to the benefit of both landlord and tenant and it is therefore fair that the cost of 
such is shared.  If such costs could not be recovered it may result in landlords self 
managing the properties which could not possibly result in better processes and 
administrations and the properties would suffer.  Some benefits of management for the 
tenant include; a professional agent available to contact for queries or concerns, to 
arrange repairs, to more quickly and effectively process leases and other administrative 
matters, to handle the maintenance and upkeep of the property etc. 
 
The suggestion to remove costs associated with “common areas” could include arcade 
walk ways, loading docks, common toilets, common grease trap facilities common 
HVAC facilities, awnings, lifts etc, all of these are used by the tenants regularly and are 
contributable to the benefit of their business. 
 
Vacant shops, say within an arcade or centre need to be leased quickly to preserve the 
pedestrian traffic level, they also need to be maintained in terms of security, power, 
general cleaning etc.  Failure to upkeep these items would be detrimental to the 
neighbouring business’s. 
 
 
2.2 Outgoings – Advertising and Promotion 
 
No comment 
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2.3 Outgoings – Land Tax 
 
The issue suggests the removal of land tax as a permissible outgoing expense and 
references the acts currently in place in WA & TAS where, like NSW, land tax is a 
permissible outgoing expense for recovery and conversely VIC, QLD & SA are 
prohibited from recovering land tax. 
 
It stands to reason that should land tax be removed as a permissible outgoing expense for 
recovery under the act; landlords would simply increase the gross rent to ensure the same 
nett return on their investment.   
 
Sect 26 of the Retail Leases Act 1994 ensures that recovery of land tax as an outgoing is 
limited to a single holding basis and not subject to special trust or non-concessional 
company, therefore tenants are only liable for land of which their leased premises forms a 
part and includes the benefit of the tax free threshold.  If land tax was hidden within the 
gross rent of the shop, such concessions could not be guaranteed. 
 
The current method works well, tenants are given full disclosure and in some cases where 
land value is disputed and a refund is awarded, the tenant also receives this benefit, 
however if land tax was simply considered in the gross rent, any refund or benefit would 
not be passed on to the tenant. 
 
 
2.4 Outgoings – Not disclosed 
 
The issue focuses on two matters; firstly the current conditions surrounding Lessor 
Disclosure Statement namely the requirement that the disclosure statement must be 
issued no less than seven days prior to the commencement of the lease and the remedy for 
failure to do so is limited to the tenants right to terminate the lease within the first six 
months. 
 
In our experience the seven day time frame posses no issue when dealing with a new 
tenant and a vacant property and hence no changes are needed in this scenario.  The 
difficulties tend to occur when renegotiating leases with an existing tenant.  Lease 
negotiations can be prolonged beyond the expiry of the lease/commencement of the new 
lease or option period. 
 
We suggest that in the case of a renewed lease, option lease or any lease concerning a 
tenant who is already in occupancy of the leased premises, the minimum time frame 
should be removed entirely and the Lessor Disclosure Statement issued prior to their 
occupancy (i.e at the commencement of the first and initial lease) stands until new Lessor 
& Lessee Disclosure Statements are issued, signed and returned to replace or supersede 
the original. 
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2.5 Outgoings – Environmental Upgrade Agreements 
 
No Comment 
 
 
3.1 Fidelity of the bargain – Franchisee sub-lease/license 
 
The issue suggests that a franchisee is open to disadvantage should the franchisor become 
insolvent and perhaps the franchisee should be given rights to the lease of the premises in 
this case. 
 
We have many such tenancies with franchisee’s in place and rarely do we have any 
details about the franchisee operators, they are permitted to operate within the premises 
under the lease agreement with the franchisor only. 
 
If the franchisee is to be given any rights that concern the premises and could be 
detrimental to the landlord, particularly if the franchisee is not a person of good financial 
or business substance, the criteria set out in Sect 39 of the Retail Leases Act 1994; which 
describes the reasons why a landlord can withhold consent to the assignment of a lease; 
should also apply to the landlords consent to register a franchise agreement or sublease. 
   The landlord should not be forced into a legally binding arrangement with the 
franchisee without the ability to review the financial and business history of that person 
first.  A franchisee who is deemed acceptable by a franchisor may not necessarily be 
deemed acceptable by a landlord.  A Landlords reliance or acceptance on the assumed 
due diligence of the franchisor is not commercially acceptable. 
 
In addition if the name of the business must change, this should allow the landlord to 
terminate the lease.  Often landlords will make additional concessions to attain a tenant 
that is a recognizable brand; these concessions would not be offered to any operator 
especially to an unknown brand.  If it is important to the landlord to keep a certain class 
of tenant they should not be forced to accept an unknown business. 
 
 
3.2 Fidelity of Bargain – Strata 
 
The issue addresses disruptions incurred by a tenant who occupies a lot within a strata 
scheme and may have difficulty enforcing their rights to compensation under the lease 
via the tribunal system. 
 
We have experienced similar issues and suggest that the tribunal system should be 
capable of awarding compensation to the tenant, from the owners corporation if the 
owners corporation is found to have breached any of its By-Laws. 
 
Any tenant leasing a lot within a strata scheme is bound by the by-laws of that strata 
scheme, so if the owners corporation act appropriately within their by-laws there is no 
case for compensation.  Similarly Sect 34 of the Retail Leases Act 1994 outlines 
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situations where compensation is not payable (e.g. acting in an emergency) and in these 
situations there is no case for compensation. 
 
Of course the Strata Schemes Management Act may need to be considered when 
allowing the tribunal system to award compensation claims against an owners 
corporation made by a tenant. 
 
 
3.3 Fidelity of Bargain – Anti Avoidance 
 
The Issue suggests that an anti-avoidance clause in the Act may prevent parties from 
circumventing or undermining the policy intent of the Act. 
 
1. The Act already contains provisions to disallow unconscionable conduct;  

how would this “anti-avoidance” provision enhance this? 
2. This could be described as a “motherhood statement” implying that we should all 

be nice.  How is such a statement enforceable and will it provide any positive 
effect in practice? 

3. Does this anti-avoidance clause open the door to vexatious claims., simply where 
there is dissatisfaction? 

 
 
3.4 Fidelity of the Bargain – Damaged Premises 
 
The issue suggest that there is confusion around the meaning of the term damages and 
whether such term includes acts of god, neglect etc. 
 
Clarity would be useful as to what constitutes damage which is compensated by the 
landlord and clearly eliminates claims for compensation where a tenant is at fault. 
 
 
3.5 Fidelity of the Bargain – Right of first refusal, end of lease. 
 
The issue suggests that a tenant should be given both first and/or last right for refusal of a 
lease to an existing tenant, not withstanding the requirements of notice under Sect 44 of 
the Retail Leases Act 1994.  We have commented on each suggestion. 
 
First right to refusal.  It would be unfair and detrimental to the landlord if they are 
required to give the existing tenant first right to refusal.  The landlord should be free to 
end the leasing arrangement and move on if they choose to, even if there has been no 
breach during the tenancy, provided they issue the appropriate notice under section 44.  
The landlord may simply wish to lease to a different use or different person and should 
not be forced to continue the leasing arrangement beyond the lease term. 
 
Last Right to refusal.  This would be incredibly detrimental for the following reasons. 
 

1. Unnecessary costs to the landlord in marketing the premises for a new tenant. 
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2. Wasted time for the agents involved to handle multiple inspections, exhaust 
various negotiations and perhaps to not complete a lease deal and receive a 
commission. 

3. The process is onerous and unfair to the prospective new tenant who would 
inspect, negotiate and possibly expend money on their due diligence to lease a 
premises only to have the offer expunged by the existing tenant 

4. Opens the likelihood of a “dutch auction” system between the existing tenant 
and the proposed new tenant.  i.e. if the tenant elects to match the offer of the 
proposed new tenant and stay in the premises, the proposed new tenant may, 
and quite likely would, increase that offer to secure the premises. 

5. It provides no transparency to the existing tenant or to the proposed new 
tenant and could be easily manipulated to achieve a better rental. 

6. The process would draw out negotiations and delay lease procedures. 
 

 
4.1 Streamlining/simplification – standard lease 
 
The issue surrounds the varying retail leases used in NSW and suggests a pro-forma lease 
document. 
 
The Law Society Lease is already a widely accepted form of “standard lease” however its 
contents are vague and result in many disputes over small issues due to lack of clarity. 
 
One standard lease is unlikely to be suited to a variety of different properties, therefore 
requiring excessive “special conditions”. 
 
No lease can over-ride the Act and hence the Act itself sets out the standard requirements 
and other clauses of the individual lease are used for site specific matters and to form 
clarity on agreements made. 
 
 
4.2 Streamlining/simplification – Appointment of Specialist Retail Valuers 
 
No comment 
 
 
4.3 Streamlining/simplification – Registration of leases 
 
The issue suggests extending the allowable time frame for the registration of a lease (if 
required under the lease agreement) from one month to three.  And queries if there should 
be a penalty to the landlord if they fail to register the lease within the time frame and if 
they fail to meet the requirement of the act to issue a fully signed copy to the tenant 
within one month of execution. 
 
We would not object to either of these suggestions; however the penalty should only be 
imposed if the tenant has formally (in writing) confirmed they did not receive their copy 
of the lease and request a copy within a reasonable timeframe. 
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4.4 Streamlining/simplification – Disclosure statements 
 
The issue suggests that the current Lessor and Lessee Disclosure statement should be 
amended and replaced with four separate statements similar to the system used in 
Victoria. 
 
We strongly agree with this suggestion, the current statement includes some unnecessary 
repetition and does not allow appropriately for description of maintenance works and 
who is responsible for specific items, this is often confused with outgoings and should be 
clearly separated. 
 
Shopping centres should be separated entirely.  Shops which form part of a complex, 
strata scheme or centre but do not fall under the banner of a “Shopping Centre” could still 
benefit from a separate statement to allow for the extra information needed such as 
security matters, building rules, access times and include where appropriate a copy of by-
laws. 
 
 
4.5 Streamlining/Simplification – Mortgagee Consent Fees 
 
The issue relates to the common practice of recovering the mortgagee consent fee from 
the tenant during lease preparations and suggests that this conduct should be prohibited. 
 
If the Act is deemed unclear on the matter then clarity should be given. 
 
The 2004 amendment to the Retail Leases Act which placed the expense of lease 
preparation entirely on the landlord; a cost which previously was often shared or bourne 
by the tenant; resulted in the landlord bearing the largest expense for a lease which is 
mutually beneficial hence it is reasonable that the landlord should be able to recover the 
mortgagee’s consent fee and the registration fee from the tenant as these expenses are 
much lower than the lease preparation expense and the tenant should contribute to the 
expense as they share the benefit. 
 
 
5.1 Fair Dealings – Test of Good Faith 
 
The issue asks if an express term in a lease which overrides the implied duty; under the 
Act; to act in good faith, undermines the intention of the act. And would an implicit duty 
assist in early resolution of disputes at mediation. 
 
We feel our comments in point 3.3 above are transferrable here.  What does this really 
add?  And how will it be enforced? 
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5.2 Fair Dealings – Bank Guarantees 
 
The issue states that it is unfair that the landlord can draw down on the bank guarantee 
when there is no breach and that often the landlord will hold a bank guarantee for a  
significant amount of time after the end of a lease.  We have commented individually on 
the matters. 
 
Drawing down on the bank guarantee.  A landlord should only draw down on a bank 
guarantee if there is a breach.  Whether or not a breach has occurred may be a matter of 
dispute and can be directed to the tribunal for hearing.  The nature of a bank guarantee is 
that it ought to be unconditional. 
 
Return of a bank guarantee after expiry of a lease.  Provided there is no breach of lease or 
unfulfilled obligations by the tenant (e.g. tenant is promising to make good and hasn’t or 
left rubbish behind etc) then a reasonable time frame to return the bank guarantee to the 
tenant would be suitable, however the landlord ought not have to forfeit their lease 
security in circumstances where there remains a risk that the tenant has not fulfilled their 
obligations under the lease. 
 
 
 
6.1 Coverage of the Act – Definition/List 
 
The issue relates to the schedule of business’s which are included in the Retail Leases 
Act 1994 (Schedule 1) and suggests the VIC method could capture more business’s. 
 
We feel the VIC description is ambiguous and could create arguments in interpretation. 
The current Schedule 1 of the NSW Retail Leases Act is clear and easy to reference; we 
would not suggest a change is needed. 
 
 
6.2 Coverage of the Act – Inclusions/Exclusions 
 
The issue suggests there is uncertainty and confusion regarding whether or not a retail 
shop located with an office tower is governed by the Act and similarly if ATM’s and 
Vending machines which are part of a shopping centre are excluded. 
 
We feel these matter are not uncertain; if the primary use is listed Schedule 1 it is covered 
by the act.  Hence retails users within an office tower, who’s primary use is included in 
schedule 1, are in; ATM’s and Vending Machines are out. 
 
However we would have no concerns were a clarification to be introduced. 
 
 
6.3 Coverage of the Act – Publicly Listed Companies. 
 
No Comment 
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7.1 Reduce prescriptive regulation – Minimum Term 
 
No Comment 
 
 
7.2 Reduce prescriptive legislation – assignment 
 
The issue relates to assignment of lease and suggests clarity is needed around the 
landlords rights to withhold consent under Section 39.  It also questions the ongoing 
liability of the assignor to the landlord for breaches made by the assignee. 
 
In our experience, the current provisions do work well. In respect to the clauses of 
Section 39, perhaps clarity could be given, we feel the comparison should be made to the 
tenant, use and status as at the time it was leased to the assignor, this is because it was 
this criteria that the landlord deemed acceptable not any subsequent (and possibly 
diminished) criteria that stands at the time of the assignment.  e.g. if the landlord leased 
to a tenant of good financial resources and in time this had diminished, the assignee 
should not be inferior to the financial resources of the assignor at the time that the 
landlord assessed their application for tenancy and deemed it acceptable. 
 
I respect to the ongoing liability of the assignor, perhaps clarity could also be given in 
this manner, we would suggest that the assignor could only be liable if they contributed in 
some way to the breach of lease which has occurred by the assignee. 
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7.3 Reduce Prescriptive legislation – Termination for inadequate sales 

prohibited 
 
No comment 
 
 
8.1 Technical Issues – Regular Review of the Act 
 
No comment 
 
 
8.2 Technical issues – Operation of the ADT 
 
The issue suggests the possibility of increasing the existing limit of $400,000 for claims 
decided before the ADT, soon to be NCAT. 
 
We feel that the limit should not be increased and claims exceeding $400,000 warrant the 
review of a court with legislative knowledge beyond that of the tribunal. 
 
 
 
 
8.3 Technical Issues – Remedies and penalties in the Act 
 
The issue implies that the current system of remedies for breaches is inadequate. 
 
It may serve to revisit the penalty requirements and in addition we suggest there should 
be penalties for tenants who willfully disregard their responsibilities, some suggestions 
include 
 
Constant non-payment of rent, landlord should have the right to terminate or take 
appropriate action if a tenant continuously allows their rent to fall into serious arrears, 
even if payment is eventually made after notices issued or repossession occurs, if the 
breach is re-occurring the landlord should be able to terminate. 
 
Tenants who willfully ignore their responsibilities under other act’s but acts which they 
are required to comply with under the lease. 
 
 
8.4 Technical Issues – Online Sales 
 
No Comment 
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8.5 Technical Issues – Minor Drafting Issues 
 
No Comment 
 
 
8.6 Technical Issues – Regulation working as intended. 
 
No Comment 
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