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1.1 Information asymmetry – How to know if it is a good deal 
 
1.1.a. Is the confidentiality of the financial arrangements between the parties more important 
than the provision of industry information? 
 
The need for information by retailers about the financial arrangements of a lease is more 
important to the retail industry than the confidentially of the financial arrangements of a lease. In 
a small shopping centre in Suburban NSW, in a store of 100 to 120 sq metres, retailers could be 
paying a figure of $500,000 including outgoings, promotional fund and annual lease increase over 
a five year period (refer lease attached). This figure is not representative of a lease that would be 
held in a large regional shopping centre such as Chatswood, Castle Towers or Miranda. It is fair to 
say that the lease held by a SME retailer may reach over a five year period, and its total value may 
be more than the figure that some people in Western Sydney pay for a home.  
 
If you are buying a home of any value, it is then possible to obtain details on surrounding 
properties for sale (i.e. has the house got a pool, are the furnishing curtains included with the 
home, number of bedrooms, size of the property, number of squares of the home and many other 
details that relate to purchase). Further, as the purchaser, you are able to determine the value of 
the homes in that area and the amount that the home has sold for. If you are renting a home, 
similar details are able to be obtained in relation to rental of similar properties - how many 
bedrooms the rental properties in a similar area are, if the home has any cupboards, swimming 
pool, and other relevant details that will give you a value of the rent you are likely to pay for a 
similar type property. No one would invest in a property for themselves without this knowledge, 
and further as a tenant you would understand the ongoing rental rates for a similar property.  
 
1.1.b. If not, how best could the whole of the financial arrangements of the lease be made 
publically accessible? 
 
In the opinion of the ARA, full disclosure of the surrounding properties for rental both in a strip 
shopping area and in a shopping centre should be made available so that the tenant has a clear 
understanding of the property value. Furthermore, the need for clarity by the registration of a 
lease will become more important in the future. The SME retailer who operates within a strip 
shop precinct will look into the future for purchasing properties via a self managed 
superannuation fund (SMSF), and lease back that is property to their business. Under the very 
strict guidelines of SMSF, the owner of the property must have a valuation carried out every three 
years to ensure that the rent paid from the retailer’s business is a market value rent to the SMSF. 
 
The only way in which this can be carried out as an arm’s length transaction is to ensure that the 
valuer has a complete understanding of the surrounding properties, including any rent free 
periods or side agreements made by a landlord. If any side agreements on surrounding properties 
are not disclosed, then it will be nigh impossible for a valuer to give a true valuation of the 
property that is owned by a SMSF back to a retail tenant. As these transactions have to be 
substantiated, it is imperative that full disclosure occurs at all times.   
 

 



 

1.1.c. If the information were required to be registered, how should updated side deals be dealt 
with? 
 
Under the current system in place in NSW there is a requirement that a lease is to be registered; 
however there are a number of issues with the current system. Firstly, there is no penalty if the 
lease is not registered in a timely manner, and the ARA believes that a period of three months is a 
reasonable time for a landlord to register a lease and support the current system that is used for 
registration (via the NSW valuer generals department) provided that the registration includes full 
disclosure of any side agreements between the landlord and the tenant. If the lease is not 
registered within the three month period, provided that the landlord has not requested an 
extension to the department for any reasonable reason, the landlord should receive a fine from 
the government and they should also be required to pay the tenant an amount of 10% rebate of 
the monthly rent whilst the lease remains unregistered for each month or part month until the 
registration is finalised.  
 
In relation to updated side deals, if the value of the side deal is greater than 10% of the total value 
of the lease and the deal occurs during the term of the lease, the landlord should be required to 
update the details to the Valuer General’s department within 3 months of the agreement 
occurring. Recently the ARA held a meeting with approximately 40  major retailers and franchise 
owners - all retailers agreed that there was a definite need for the registration of leases and that a 
penalty should be put in place when the lease was not registered in a timely manner. At the same 
meeting of the 40 retailers present, all but one retailer agreed that side agreements should be 
listed at the time that the lease is registered. It is important to note that many of these major 
chains and franchise groups have knowledge that they are able to share with each other, 
therefore, they are in a position of strength when they negotiate their leases. However, the SME 
sector does not have this information readily available to them and are often at a disadvantage to 
the larger chains that support more clarity on lease registration.   
 
1.2 Information asymmetry – Turnover data 
 
1:2.a. What, if anything, should be done about the collection of turnover data by landlords? 
 
 The ARA has always stated that individual turnover figures on an identified store should not be 
returned directly to the landlord. If turnover figures are required by a landlord then they should 
be collated by a third party. This certainly could be tendered for by a landlord, or as an alternative 
the Shopping Centre Council (SCCA) could on behalf of its members seek to tender out this work. 
However, at no time should an individual tenant ever be identifiable by a landlord, instead the 
figures could be returned to a landlord in a categorised format similar to the ABS statistic.  
 
It is the ARA’s understanding that with 99% of retail leases, particularly the non major retail 
chains (i.e. Coles, Woolworths, Myer, David Jones) the turnover clause is rarely (if ever) triggered. 
However, if turnover triggers a turnover threshold, requiring turnover rent to be paid, then the 
landlord and the tenant could be individually notified. A subsequent result of requiring landlords 
to tender out the collection of turnover figures is that it would likely reduce head office staff at 
the major landlords office, and therefore result in reducing cost of staff. Also, tenants at the 
meeting without exception all agreed that turnover figures should not be reported directly to a 
landlord. Many agreed with a third party, but some felt that as overseas landlords do not request 
this information, there was no need for the landlord to have the information collated by a third 
party.  

 



 

2.1 Outgoings – Market rates 
 
2.1.a. How can there be greater certainty in outgoings, including management fees that are 
recovered from tenants? 
 
The question on outgoings is one that the ARA has over many years received large numbers of 
complaints about from retailers. Generally the complaints are in relation to what a landlord can 
and cannot include in outgoings and the ARA’s view is that the simplest method is to move to a 
gross lease, and that the landlord must include in the gross lease all the recoverable outgoings. By 
moving to a gross lease the tenant has one figure that encompasses rent and outgoings, and the 
only variable would then be the yearly increase that is known at the time of the lease being 
signed, (i.e. CPI increase with a fixed percentage fee or a fixed fee only). The alternative view that 
the ARA holds is that outgoings could be capped as a percentage of income collected for the 
individual centre, similar to Funds Management Fees for a funds management. The ARA believes 
that the Small Business Commissioner would be the deciding body that determines the cap.  
 
2.1.b. How can the reporting obligations of a landlord who collects outgoings be streamlined in 
such way that the tenant gets important information, yet unnecessary costs and any excessive 
reporting activities are removed? 
 
Landlords should maintain an outgoings register that can be made available for tenants or their 
nominees to review and confirm any claims for outgoings.  
 
2.2 Outgoings – Advertising and promotion 
 
2.2.a. Are the current requirements for marketing plans, six monthly expenditure statements, 
advertising statements and auditor’s reports appropriate and necessary (an opportunity to 
reduce red tape)? 
 
The current requirement by a landlord for six monthly expenditure statements would, in the view 
of the ARA and its members, be an unnecessary requirement. Any reporting information should 
only be required to be provided annually.  
 
2.2.b. Is the current regulation for the use of advertising and promotion fund working well? 
 
The ARA understands that a number of landlords have been offsetting a reduction in rent by 
giving a rent abatement back to the tenant from the advertising and promotion fund. Providing 
that the commissioner has the powers to investigate any dubious claims of this nature, all other 
aspects of the use of the advertising and promotional funds appear to be working well. 
 
2.3 Outgoings – Land tax 
 
2.3.a. Would there be a benefit or detriment if landlords are prohibited from recovering land 
tax from tenants? 
 
 As noted in 2.1.a, a gross lease would eliminate any areas of outgoings including land tax issues. It 
is reasonable to deduct that if a landlord was prohibited from recovering land tax from a tenant, 
this amount would at the time of renewal of the lease be charged in the cost of the rent. The view 
of the ARA is that over time this would level out in a rental charge, the ARA does however agree 

 



 

that land tax is an ownership issue and not an operating expense. On the current 2014 year, if a 
landlord owns a property and the value of the property is $1,250,000 estimated land tax in NSW 
on the property would be $13,508.00. Assume that the same owner purchases a second property 
of the same value (i.e. $1,250,000) and adds that into his property portfolio the land tax payable 
on the two properties would be $33,508. Assuming that he is passing on the cost as an outgoing 
and dividing the land tax between the two properties, then the first tenant’s share of the land tax 
would rise to an amount of $16,754, or an increase of $3,246 PA, hence a gross lease would not 
allow this to occur.  
 
To take the example further, according to the NSW land tax calculator, if the property land value 
is worth $200 million land tax would be $3,983.432 however if the value of the land $400 million 
land tax is $7,983,432 a difference of $16,568. This difference in land tax over a large portfolio 
would not be as noticeable as it is the smaller land lord holding.  
 
2.4 Outgoings – Not disclosed 
 
2.4.a. Is the disclosure regime working as intended? Please provide recommendations of how it 
can be improved. 
 
The ARA’s understanding was that the aim of a Disclosure Statement was to provide a summary 
warning to a potential retailer of what they were about to commit to. The current Disclosure 
Statement system is so long and contains numerous duplications that it is counter-productive and 
makes the whole leasing process more costly as retailers have to engage consultants such as 
lawyers or tenant representatives to help understand their obligation. 
 
If a retailer can’t afford such help, they are forced to read, in conjunction with their lease 
document, upwards of hundreds of pages of documents. This has the opposite effect as intended 
as the retailer would no doubt become more confused. This may lead to incorrect decisions. 
 
The Disclosure Statement system can be easily improved as follows: 

1. Create a one-page summary of key points of the deal, including: 
a. Rent 
b. Outgoings 
c. Promotional levy 
d. Other costs payable by tenant 
e. Total rent figure 
f. Incentives 
g. Bank guarantee/security deposit 
h. Insurances 
i. Personal guarantee 
j. Permitted use 

2. Remove all duplication of details on other pages (e.g. the repetition of details found on 
the summary page) 

3. Introduce a standardised form (which is to be available through NSW Small Business 
Office) that is able to be simplified as to omit irrelevant details to a particular lease. 

 



 

a. E.g. for gross leases, outgoings is omitted 
b. If not subject to a head lease, remove  

 
2.4.b. Should the Act provide a wider range of remedies if a landlord or tenant does not provide 
a Disclosure Statement as required? 
 
In its current format, the Disclosure Statement is somewhat of a liability for landlords and tenants. 
If simplified, the document should serve as an effective warning to retailers and should be 
available within 7 days before lease commencement, otherwise penalties should be imposed on 
the landlord (e.g. rent abatement, lessee right to terminate, compensation, etc). 
 
2.4.c. Should the minimum time for providing the Disclosure Statement of 7 days before the 
lease commences be reduced if both landlord and tenant are legally represented and request 
the option? 
 
The majority of ARA members are small retailers who can’t afford legal representation. As stated 
previously, the purpose of the Disclosure Statement is to provide for a simple and understandable 
warning that should be able to be prepared by a leasing agent and should not require legal 
representation to understand. However, if both parties are large and can afford legal 
representation then this option should be available to them. 
 
2.4.d. Where a lease requires a tenant to pay “strata levies” should any special levy, extra levy  
or sinking  fund have to be specifically disclosed (these levies can be significant amounts such as 
for major capital works to the strata property? 
 
Special levies if required by a landlord should be disclosed specifically, should be held in a 
separate fund/bank account, reported on separately and details of balance and expenditure 
should have absolute clarity. 
 
Any special levy or other commitments should be disclosed if known. This could be a special 
section of the updated Disclosure Statement relating to strata retail (and omitted if not applicable 
to a lease). An estimate should be allowed, however the lessor should not be held liable for 
variations to the cost where amounts are not readily available.  
 
2.5 Outgoings – Environmental upgrade agreements 
 
2.5.a. What are the views of stakeholders on how best to manage the payment of an EUA levy 
under a retail lease? 
 
Environmental upgrades should be part of the capital cost for a landlord. At no time should the 
payment of the Environmental Upgrade Levy (EUA) be passed on to the retailer as this is a capital 
cost and should be treated as such. The upgrade will enhance the value of the property and will 
enhance the value of the centre to a tenant, and as the cost will be recouped through any rental 
charged and the centre becomes more attractive to a retailer, the landlord will be able to reflect 
the increase in value in his rent charges.  
 
 
 
 

 



 

3.1 Fidelity of the bargain – Franchisee sub-lease/licence 
 
3.1.a. As a sub-tenant, how can a franchisee remain protected if a franchisor becomes insolvent 
or fails to meet its obligations under a retail lease? 
 
As a sub-tenant you have little to no protection if a landlord fails to meet the obligation and 
becomes insolvent or falls behind in his rental payments. Furthermore, a franchisee may have 
been paying rent to his franchisor, and may not be aware that the franchisor may not have been 
paying rent to the landlord. This could mean that a franchisee may find that the landlord is 
required to take action against the head franchisee, and that action may be to lock out the tenant, 
although the franchisee may be completely solvent.  
 
One way this could be solved is that the franchisee holds the lease directly with the landlord, and 
if the tenant were to fail to pay the rent for two or more consecutive months then the tenant 
would have the right to notify the franchisor. If the franchisor were to become insolvent then the 
business would have a better opportunity to trade on, if the franchisee became insolvent then the 
franchisee would have the right to take the business over.  
 
3.1.b. Is a registered sub-lease adequate protection in the case of the franchisor’s liquidation or 
administration?  
 
Not required with changes above, however if status quo, then a sub-lease may be the best 
protection that a franchisee could have if the franchisor became insolvent. However, if the 
franchisee is able to prove that he has paid the franchisor the rent, then the landlord cannot have 
a case to claim any unpaid rent by the franchisor from the franchisee.  
 
3.1.c. In some circumstances, should a franchisee be permitted to continue a business under the 
retail lease, such as assuming the rights and responsibilities of the franchisor (as head tenant) 
under the retail lease? 
 
Provided that the individual business is able to prove that they are solvent, the franchisee should 
be able to continue to trade in their own right.  
 
3.2 Fidelity of bargain – Strata 
 
3.2.a. What is an appropriate remedy for a tenant in a retail shop, located in a strata scheme 
where something under the control of the Owner’s Corporation disturbs the retail business? 
 
Under the current strata laws, tenants in strata buildings have no redress against the landlord for 
issues such as disturbance, as the landlord does not control the management of the building. 
However, by inserting a clause in the Retail Leases Act such as “landlords must use reasonable 
endeavours to give effect to lease agreements.” This puts the onus of responsibility on landlords 
in influence the Owner’s Corporation, as they are unit holders in the scheme and have influence 
by way of their votes. 
 
3.2.b. What are the benefits or detriments of tenants in a stata development having remedies 
to address disturbances arising from actions by the Owners’ Corporations heard by the ADT? 
 
 

 



 

As stated above, the ARA supports retailers having redress to a body such as the ADT who can 
issue remedies against an Owner’s Corporation to allow the landlord to give effect to a lease 
agreement. For example, in a lease, the tenant is always entitled to quiet enjoyment of the 
premises, however, a disturbance may occur outside the stratum controlled by the landlord,  
which is under the control of the Owner’s Corporation.  
 
Whilst the landlord cannot be held liable for disturbance beyond their control, the ADT could 
issue an order to the Owner’s Corporation to remedy the disturbance, provided the Owner’s 
Corporation can comply. However, this may raise additional concerns from Owner’s Corporations’ 
having to approve leases granted by unit holders in strata schemes. For example, a Strata landlord  
grants a restaurant 24 hour access to their tenancy, in a mixed use residential/retail building, 
without owner’s corporation consent.  The ADT issues an order to the Owner’s Corporation for 
disturbance due to noise from the adjacent common areas resulting from late night/early morning 
occupants. In this case, the Owner’s Corporation may not be able to comply. 
 
3.3 Fidelity of bargain – Anti-avoidance 
 
3.3.a. What is the best way to ensure that tenants and landlords operate within the policy 
intent of the Act, namely to ensure fair and efficient dealings between the parties? 
 
The ARA fully supports that the Retail Leases Act should include a provision that the parties act in 
good faith. Whilst there are existing provisions in other legislation that provides additional 
protections and obligations to act in good faith, there is no current specific provision within the 
NSW Retail Leases Act to do so. Such a provision could provide additional reinforcements to 
Misleading and Deceptive Conduct cases, which are notoriously difficult to prove. 
 
Such a provision would certainly create some additional strength to the Act , where parties could 
potentially be in breach if the parties did not act in a fair and reasonable manner. 
 
3.3.b. What would be the benefits or detriments if the Act contained an anti-avoidance clause? 
 
The ARA is supportive of an anti avoidance clause to give certainty to the courts that, for public 
policy reasons, the legislature did not want to allow parties to contract out of certain obligations. 
In giving assurances to the court, the parties are giving certainty on those rights. 
 
3.3.c. What would be the benefits or detriments if the Act contained principles such as a 
requirement for the fidelity of the bargain to be upheld? 
 
If leases had a clause that supported a requirement which a lease had a fidelity of the bargain, 
and if both the landlord and the tenant acted in good faith, then the disputes between landlords 
and tenants would be far fewer and the dealings would become fairer and more efficient. 
Essentially landlords want to lease premises and have a return on their investment, and the 
retailer wants to rent premises so that he is able to run a business and make a profit. However, it 
would seem that legal wrangling over many matters mean that costs escalates and the business 
becomes inefficient.       
 
 
 
   

 



 

3.4 Fidelity of the bargain – Damaged premises 
 
3.4.a. Are the remedies in the Act for the repair of damaged premises adequate?  
 
ARA believes that the remedies in the Act are sufficient.  
 
3.5 Fidelity of the bargain – Right of first refusal, end of lease 
 
3.5.a. Is there a market failure in relation to a tenant’s ability to negotiate a new lease at the 
end of a term?  
 
The ARA advised its members to refer a lease renewal to a lease negotiator 18 months prior to 
the expatriation of the lease. The ARA believes that negotiations should commence at the 12 
month mark rather than 6 months from the end of the lease.  
  
3.5.b. Would there be a benefit or detriment  if sitting tenants had a right of first or last refusal 
for a new lease upon the expiration of the initial term of lease? 
 
When an ambient claim is made by a landlord, a sitting tenant should have a first and last right of 
refusal and landlords should not be able to contract out of this. As an alternative, if first and last 
right of refusal is unable to be agreed on, and an ambient claim is made by a landlord that the 
parties are unable to agree upon, both parties should have the option of being able to have a 
market review on the occupied premises. If required, a third registered valuer should be 
appointed to mediate if there is a major dispute on the market rent, similar to a market review 
that would occur part way through a lease.  
 
3.5.c. Would there be a benefit or detriment if sitting tenants had a right for the period of 
‘holding over’ to be a rolling six month lease that began when a negotiation finally failed? 
 
Currently, if a sitting tenant is in negotiation and the lease expires, the lease automatically goes to 
a ‘hold over provision’. If the negotiation has failed then an automatic rolling six months on the 
current lease conditions may be a detriment if the tenant is trying to negotiate a lower rent. If the 
tenant is ultimately successful, then the lease is generally backdated to the date that the lease 
expired, however it would be an advantage to the tenant if there was a reduction of a percentage 
of the rent whilst the lease was in a holdover provision (i.e. a 10% reduction). If the rental is 
subsequently agreed at lower than the 10% then any refund is to be adjusted on signing of the 
lease.  
 
4.1 Streamlining/simplification – Standard lease 
 
4.1.a. Would there be a benefit or detriment to the leasing industry if a standard lease was 
introduced that is clear, concise and easily understandable? 
 
A standard lease should be developed for the industry, particularly for non shopping centre 
leases. All leases should be written in plain English and be able to be understood by a non legal 
person. It may be necessary to produce two styles of leases, one that suits non shopping centres 
and another that would be written and agreed to by the major landlords, provided that it was 
written in plain English and was able to be understood by a non legal practitioner. If an addendum 
was required for particular circumstances, this would need to be approved by the Small Business 

 



 

Commissioners Office prior to being used. 
 
An example of such a standard format is the Yu Feng Portfolio Memorandum of Standard Lease 
terms which comes in a booklet form and is in plain English. Please contact Lease1 direct to 
provide the department with a copy. 
 
4.1.b. What would be the most effective way of developing a standard retail lease for NSW 
retail leases?  
 
See comments above for example of standard lease booklet format to be provided. Note: Lease1 
is well down the path on drafting a simple National common form disclosure document package. 
This will be submitted to all industry stakeholders in due course.  
 
4.2 Streamlining/simplification – Appointment of specialist retail valuers 
 
4.2.a. Is it appropriate for the registrar of Retail Tenancy Disputes to appoint specialist retail 
valuers rather than the Administrative Decisions Tribunal? 
 
The definition of a specialist retail valuer should be expanded to include a retail valuer with a 
minimum 3 years of experience working in the retail environment. No further accreditation is 
required. If any further experience or skill is required, this should be based on a sliding scale on 
the value of the property being assessed (to a maximum of 10 years experience).  
 
4.3 Streamlining/simplification – Registration of leases 
 
4.3.a. Should the time required for registration of a lease by the landlord be expanded from one 
month to three? 
 
The time required for a landlord to register a lease should be increased to three months or 90 
days, any requests for extensions of registration should be approved by the Commissioner for 
small business and must be accompanied with a reasonable explanation and advice from the 
landlord as to the required extension. No further extension should be given beyond 120 days in 
total from the date of signing.  
 
4.3.b. Should there be a more effective remedy where the landlord does not register the lease 
or provide the tenant with a signed copy of the lease within the timeframe required by the Act?  
 
When a landlord does not have the lease registered in the 90 day/3 month period, a penalty of no 
less than $1200 should be handed out from the government. If a request for extension has not 
been given, further to that penalty the landlord should not be able to enforce any obligations 
under the lease including any charging of rent to the tenant whilst the lease remains in 
contravene of the Act. The Act should also restrain the landlord from disentitling a tenant to 
register a caveat.  
 
4.4 Streamlining/simplification – Disclosure statements 
 
4.4.a. Are the current disclosure statements working effectively? 
 
 

 



 

Currently disclosure statements cause confusion and unnecessary red tape as the information in 
most cases is repetitive and is often contained in the lease, as well as being contained in pre-lease 
agreements.  
 
4.4.b. If not, how should they be streamlined to remove unnecessary compliance burdens on 
parties? 
 
The only items that should be disclosed are those matters that are not dealt with in the lease, and 
matters that will make a material difference to the tenant (not only in terms of the nature of the 
premises, but the manner of use to which the premises will be put). Consideration should be 
given to simplifying the document, using plain English rather than legal terms, and ensuring that 
critical elements of the disclosed information are highlighted.  
 
4.4.c. Would it be beneficial for a working group to be convened to examine ways to streamline 
disclosure requirements and reduce red tape? 
 
The ARA would support that a working group be established to examine ways to streamline 
disclosure requirements ensuring that red tape is reduced. We believe that any working group 
should be made up of landlords, industry associations, agents and lawyers, along with a 
representative from the Retail Tenancy Dispute Resolution Unit.  
 
4.5 Streamlining/simplification – Mortgagee consent fees 
 
4.5.a. Should the Act clarify whether or not mortgagee consent fees can be passed on to a 
tenant? 
 
The retail lease act should clarify that mortgagee consent fees should not be passed on from the 
landlord to the tenant. These fees are not fees that a tenant should be responsible to pay as they 
are a cost to the landlord for the manner that they have financed the property. They are not a 
cost in relation to the operation of the demised premises. This is similar to land tax being passed 
on to the tenant and again, the ARA’s view is that this is not a tenant’s responsibility.  
 
5.1 Fair dealings – Test of good faith 
 
5.1.a. Would a duty to act in good faith result in fairer and more efficient leases and reduce the 
number of disputes or have the opposite effect? 
 
The ARA believes that a tenant and a landlord should always act in good faith, both in the 
disclosure phase and just as importantly in conducting any negotiations during the discussion 
phase of the lease. It should be noted that this should be both a tenant and landlords 
responsibility and the ARA believes that if both parties acted in good faith, the number of disputes 
that would be heard by the Retail Tenancy Dispute Resolution Unit would be reduced.  
 
5.2 Fair dealings – Bank guarantees 
 
5.2.a. Should the Act deal with the drawn down of a bank guarantee? 
 
The ARA is rarely advised that a landlord has drawn down a bank guarantee without the right to 
do so. If a landlord does draw down on a bank guarantee without the right to do so, the tenant 

 



 

does have accumulated rights under the act.  
 
5.2.b. Should there be a timeframe after the end of a lease when the landlord must release the 
bank guarantee? 
 
The bank guarantee should be returned to the tenant within 30 days after the tenant has vacated 
the premises and provided that if there is a make good requirement, the tenant has completed 
their obligations in relation to the lease.  
 
6.1 Coverage of the Act – Definition/list 
 
While the ARA believes there are solid arguments to include additional activities under the 
protection of the act it would be remiss for any one organisation to come to make a 
recommendation without broad consultation, or ascertaining the reasons why a particular activity 
should be included. For this reason the ARA proposes a small working group of retailers and 
landlords meet to recommend further additions to the list. All the other issues covered under 6.1 
would be dealt with in this process. 
 
6.1.a. Are retail shops that are currently not covered under the Act which should be? 
 
As above 
 
6.1.b. Are retail shops that are currently covered under the Act which should not be? 
 
As above 
 
6.1.c. What is the benefit or detriment in covering a limited range of other commercial premises 
under the Act? 
 
As above 
                                                                                           
6.1.d. Which is the best approach to specify which businesses or premises are covered under 
the Act? 
 
As above 
 
6.1.e. Should the Act clarify that only leases that are “retail shop leases” on commencement of 
the lease are covered by the Act? 
 
As above 
 
6.2 Coverage of the Act – Inclusions/ exclusions 
 
6.2.a. What are the benefits and detriments of including retail shops located in an office tower 
under the Act? 
 
The benefits of including retail shops located within an office/commercial building is that they will 
be afforded the rights and minimum lease standards under the Act and not confused or treated as 
a commercial lease. 

 



 

6.2.b. Should the Act clarify that certain businesses within shopping centres should be excluded 
under the Act, such as ATMs and vending machines? 
 
The retail lease act should exclude certain business such as ATM’s, children’s rides and vending 
machines such as video hiring units, cigarette and drink vending machines.  
 
6.3 Coverage of the Act – Publicly listed companies 
 
6.3.a. Should publicly listed companies and their subsidiaries be excluded from the operation of 
the Act? 
 
The Retail Lease Act must include publicly listed companies and their subsidiaries when the 
1,000m2 test applies. This is vital, for example if publicly listed companies involving franchises 
were exempt from the Retail Lease Act then the owners of these franchise stores would not 
receive any protection from the Retail Lease Act.  
 
6.3.b. What are the benefits and detriments of excluding publicly listed companies and their 
subsidiaries from the Act; in relation to these companies, other retailers and landlords? 
 
There would be no benefit to excluding these companies from the retail lease act. There would 
only be great detriment if this occurred, note the example of Retail Food Group in response 6.3.A: 
above.  
 
7.1 Reduce prescriptive regulation – Minimum term 
 
7.1.a. Is the minimum term of 5 years for a lease still required to provide security of tenure to 
tenants? 
 
A tenant fitting out a retail store in most cases would not depreciate the cost of the fixture and 
fittings over a period of five years. Many retailers would in fact prefer a longer lease than the five 
years, however there are also many tenants that are taking stores within shops who are able to 
remove their fixtures and fittings and relocate much of the internal fit-out onto another premises. 
The minimum term should remain at least as five years; preferably seven, (this is particularly 
relevant with a new premises, rather than a renewal of an existing lease) with the option of the 
tenant being given a shorter lease if the tenant request a shorter lease period. This would only be 
given if the landlord agrees to a shorter lease than seven years, as in some instances a landlord 
may be able to secure a tenant for a period longer than the request by a particular tenant.     
 
7.1.b. Is the requirement for a tenant to obtain a certificate from a lawyer or conveyancer for a 
lease for less than five years still necessary? 
 
The requirement for a tenant to obtain a certificate from a lawyer or conveyancer for a lease less 
than the minimum should be changed to strongly recommended rather than enforceable, this 
would remove red tape and the tenant can then make their own decision if they will obtain a 
certificate.  
 
 
 
 

 



 

7.1.c. Should short term leases of less than 6 months (including pop-up shops) be subject to the 
provisions of the Act, or subject to limited application of the Act? 
 
Leases including pop up shops less than six (6) months should not be subject to the provision of 
the Act, nor should they be subject to limited application of the Act, other than acting in good 
faith. Note that outgoings should still be chargeable to a short term tenant, or if excluded from a 
short term lease they should not be recoverable from the long term existing tenants.  
 
7.2 Reduce prescriptive legislation – Assignment 
 
7.2.a. Are the provisions of the Act relating to assignment appropriate, and if not how should 
they be changed? 
 
Yes they are adequate. 
 
7.2.b. Should the assignor be liable to the landlord for a certain period of time after the 
assignment if the assignee breaches the terms of the lease? 
 
The assignor should not be liable once the lease has been signed for any obligations of the lease. 
 
7.2.c. Does the Act need to clarify whether section 39 (1) (a) “use” refers to a category of use or 
the specific details listed for the original tenant? 
 
The act does require clarification in relation to the use of the premises. If the lease is too 
prescriptive and if a franchisor were to go into receivership, and the franchise wanted to continue 
the business to ensure his financial viability, then the types of goods may change that the retailer 
(franchisor) wishes to sell. Although the goods may be similar, i.e. if Wendy’s were to go into 
receivership and the franchise owner wanted to sell Norgan Vass ice cream, the retailer/franchise 
owner could be limited by the prescriptive nature of the lease.  
 
7.3 Reduce prescriptive legislation – Termination for inadequate sales prohibited 
 
7.3.a. Should the provision of the Act prohibiting termination for inadequate sales be amended 
or removed? 
 
The provision that would permit a lease to be terminated due to inadequate sales should be 
allowed within a lease, provided that the figure is negotiated prior to the lease being signed and 
that the provision to terminate the lease is done in good faith. A retailer may feel that given time, 
marketing and certain changes that he may well be in a position to ensure that the turnover 
reaches the figure that will be acceptable to a landlord, it would also be unfair if a tenant just 
decided not to declare their turnover correctly in order to exit the lease. If a lease is to be 
terminated then this should benefit both the landlord and the tenant. There may be some issues 
where a landlord may have a centre that is trading poorly and the tenant could be facing 
bankruptcy if they continue to trade, and the landlord may not want to release the tenant from 
the lease, this is where a requirement of good faith may need to be exercised.   
 
 
 
 

 



 

Technical issues – Regular review of the Act 
 
 
8.1.a. How can the government ensure that the Act continues to meet its policy objectives and 
respond appropriately to changes in the retail leasing industry? 
 
The Act should be mandatory reviewed every seven (7) years to ensure that it continues to meet 
its policy objectives, and respond to the changes to the retail industry. As retail is changing at a 
very fast pace, if there are sufficient grounds that can be shown to the minister then the minister 
should have the right to decide if a lease review should occur before the seven (7) year period. 
Reason for an earlier review should be made in writing and a substantial reason should be given 
before the review should take place.  
 
8.1.b. Should there be a provision for the Act to be reviewed on a regular schedule or allow any 
review to be conducted at the discretion of the Minister and Cabinet? 
 
As noted above the review should be every seven (7) years and if a valid reason is given to the 
minister then a review should take place before the seven (7) years at the ministers discretion.    
 
8.2 Technical issues – Operation of the ADT 
 
8.2.a. Should the monetary limit for retail leases disputes in the ADT be increased? If so, what 
should the monetary limit be? 
 
The limit should be increased to a figure of $750,000. This is due to the cost of shop fit outs and 
would in most cases cover the majority of claims.  
 
8.2.b. Are changes required to the provisions governing the ADT to ensure it has the 
appropriate capacity and resources to effectively deal with retail lease disputes? 
 
Adequate resources to appoint experienced mediators early in a dispute and before the disputes 
escalate to litigation providing the best opportunity to resolve a dispute. 
 
8.3 Technical issues – Remedies and penalties in the Act 
 
8.3.a. How best can the provisions of the Act be enforced? 
 
A clearer more coherent set of standard definitions, terms and disclosures. 
 
8.3.b. Would providing natural consequences when a breach occurs be an effective remedy and 
also promote better parties and therefore outcomes in retail leasing? 
 
Yes. 
 
8.3.c. What remedies or penalties in the Act should be changed 
 
Sufficient penalties or consequences to ensure compliance at the discretion of the Small Business 
Commissioner. 
 

 



 

8.4 Technical issues – Online sales 
 
 
8.4.a. Should the Act be amended to deal with revenue from online sales? 
 
As the ARA has noted in its submission, all turnover figures should be excluded from being given 
to a landlord. If this methodology is followed then this question does not arise, if the sales are to 
be continually reported, and they are reported to a third party then this is of no great 
consequence and therefore will not be identifiable. However, if turnover figures must continue to 
be reported directly to the landlord then online sales must be excluded.  
 
8.4.b. Should the Act give clarity on the calculation of turnover data from online sales? 
 
No.  
 
 
Summary: 
 
While much of the NSW Retail Leases Act Review has involved technical issues, there are broad 
based and systemic issues which need addressing. To address these, the ARA has agreed on the 
below key points and recommendations with members and other associated representative 
groups.  
 
Recommendations:  
 

• That all leases and accompanying documentation, including a detailed one-page summary 
sheet, be made publicly available in a searchable online database to be held by the state 
government. 

 
• That landlords be prohibited from directly collecting turnover data from retail tenants and 

that all retail leases be based on the fair market value of the property.  
 

• That if turnover data is to be collected it should be supplied by tenants to an independent 
third-party, who can then disclose the data in category format only, so individual store 
turnover cannot be identified. 

 
• That outgoings be capped as a percentage of income collected for the centre, with the 

Small Business Commissioner to determine the fixed cap level.  
 

• That the Small Business Commissioner has the power to investigate and audit lease 
agreements to ensure Outgoings are fairly applied. 

 
• That an anti-avoidance clause be inserted into the Act.  

 
• That tenants (including sub-lessors where the lessor fails) have a first-right-of-refusal to 

renew a lease or negotiate a new lease for the same premises.  
 

• That section 36 be clarified so it explicitly applies to damage caused by neglect as well as 

 



 

damage caused by an event. 
 

• That a standardised lease agreement be developed (as outlined above).  
 

• That all non-shopping centre leases be gross leases.  
 

• That all leases must be registered by landlords within a specified timeframe, with fines 
and reimbursements to tenants for non-compliance.  

 
• That a working group be convened to discuss streamlining disclosure statements 

 
• That the Act be amended to clarify how and when bank guarantees can be drawn down 

by the landlord. 
 

• That a simple but comprehensive definition be used to define a retail shop.  
 

• That retail shops in office buildings and apartment complexes be included in the Act.  
 

• That publicly listed companies remain in the Act. 
 

• That the minimum term remains in the Act.  
 

• That the prohibition on terminating leases for inadequate sales remains in the Act. 
 

• The Act should be reviewed every seven years.  
 

• The monetary limit for retail disputes in the ADT should be raised to $500,000 or 
$750,000.  

 
• The Act should forbid online sales data from being collected by landlords.  

 
• The Act should ban any attempts by landlords to forbid tenants from acting collectively. 

 
 
 
 
Kind regards, 
 

 
 
Russell Zimmerman     
Executive Director     
Australian Retailers Association   
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