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SUBMISSIONS TO THE NSW SMALL BUSINESS COMMISSIONER

ITEM QUESTION

Information asymmetry

1.1a
Is the confidentiality of the financial arrangements 
between the parties more important than the provision of 
industry information?

1.1b
If not, how best could the whole of the financial 
arrangements of the lease be made publically assessable?

1.1c
If information were required to be registered, how should 
updated side deals be dealt with?

1.2a
What, if anything, should be done about the collection of 
turnover data by landlords?

Outgoings

2.1a How can there be greater certainty in outgoings, including 

HOLDING REDLICH

SUBMISSIONS TO THE NSW SMALL BUSINESS COMMISSIONER

NSW RETAIL LEASE REVIEW

COMMENTS

arrangements 
between the parties more important than the provision of 

Yes

We see no reason why a Landlord should be required to disclose all incentives and 
other commercial side arrangements made to a particular tenant.

The disclosure of incentives etc takes away the Landlord’s bargaining position and 
as such should remain confidential.

Landlord’s may be reluctant to provide incentives if their existence were to become 
public knowledge on a public register.

arrangements of the lease be made publically assessable?
No comment

If information were required to be registered, how should 
No comment

collection of 

Should this be considered in the review given that the Act has never regulated the 
“collection “of turnover data?

We also note s50 of the Act already provides protection to a tenant in relation to 
the information provided by the tenant to the landlord.

How can there be greater certainty in outgoings, including No comment

be required to disclose all incentives and 
nts made to a particular tenant.

of incentives etc takes away the Landlord’s bargaining position and 

may be reluctant to provide incentives if their existence were to become 

Should this be considered in the review given that the Act has never regulated the 

already provides protection to a tenant in relation to 
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management fees that are recovered from tenants?

2.1b

How can the reporting obligations of a landlord who 
collects outgoings be streamlined in such a way that the 
tenant gets important information, yet unnecessary costs 
and any excessive reporting activities are removed?

No comment

2.2a

Are the current requirements for marketing plans, six 
monthly expenditure statements, advertising statements 
and auditor’s reports appropriate and necessary (an 
opportunity to reduce red tape)?

No comment

2.2b
Is the current regulation for the use of advertising and 
promotion funds working well?

In our view, the current regulation is adequate given s52, s53, s55, s55A and s56 of 
the Act

2.3a
Would there be a benefit or detriment if landlords are 
prohibited from recovering land tax from tenants?

Benefit

On the basis of national uniformity across the states and so long as a reasonable 

phase in period is allowed for and it only applies to leases entered into after any 

change is brought into effect.  

2.4a
Is the disclosure regime working as intended?  Please 
provide recommendations of how it can be improved.

If the non disclosure of outgoings to the tenant is the concern? Is that not 
adequately covered by s22 of the Act?

Our view is that no further regulation is necessary.

There is some confusion in the market where gross leases are concerned.  Part 14 
of the disclosure statement does not contain an express opt out position for the 
case of a gross lease.

2.4b
Should the Act provide a wider range of remedies if a 
landlord or tenant does not provide a Disclosure Statement 
as required?

No.

As far as the tenant is concerned it, already has the benefit of s10, s11 and s62D 
therefore, in our view a wider range of remedies is not required.
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2.4c

Should the minimum time for providing the Disclosure 
Statement of 7 days before the lease commences be 
reduced if both landlord and tenant are legally represented 
and request the option?

Yes. 

Some flexibility is required, as there may be circumstances when stores have to be 
opened quickly for example at Christmas in order for the retailer to take advantage 
of the prevailing trading conditions.

2.4d

Where a lease requires a tenant to pay “strata levies” 
should any special levy, extra levy or sinking fund have to 
be specifically disclosed (these levies can be significant 
amounts such as for major capital works to the strata 
property)?

We note that special levies, extra levies and sinking fund levies for capital works 
cannot be recovered from tenants under s23 of the Act.

2.5a
What are the views of stakeholders on how best to 
manage the payment of an EUA levy under a retail lease?

No comment

Fidelity of the bargain

3.1a
As a sub-tenant, how can a franchisee be protected if a 
franchisor becomes insolvent or fails to meet its 
obligations under a retail lease?

Issues such as these should be addressed by the Franchising Code of Conduct not 
the Act.

3.1b
Is a registered sub-lease adequate protection in the case of 
the franchisor’s liquidation or administration?

See 3.1a

3.1c

In some circumstances, should a franchisee be permitted 
to continue a business under the retail lease, such as 
assuming the rights and responsibilities of the franchisor 
(as head tenant) under the retail lease?

No, this is usually a matter of negotiation.   The covenant of the particular 
franchisee alone may not be adequate if it is a stand alone tenant. 

3.2a

What is an appropriate remedy for a tenant in a retail shop 
located in a strata scheme where something under the 
control of the Owners’ Corporation disturbs the retail 
business?

No comment

3.2b What are the benefits or detriments of tenants in a strata 
development having remedies to address disturbances 

No comment
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arising from actions by the Owners’ Corporations heard by 
the ADT?

3.3a
What is the best way to ensure that tenants and landlords 
operate within the policy intent of the Act, namely to 
ensure fair and efficient dealings between the parties?

Given the provisions of the Act in relation to unconscionable conduct, misleading 
and deceptive conduct, minimum standards and compensation rights, we believe 
the Act already operates in such a way as to “ensure fair and efficient dealings 
between the parties”.

3.3b
What would be the benefits or detriments if the Act 
contained an anti -avoidance clause?

No benefit, may lead to increased disputes, compliance issues which in turn would 
lead to increased costs for both landlords and tenants.

3.3c
What would be the benefits or detriments if the Act con 
tained principles such as a requirement for the fidelity of 
the bargain to be upheld?

No comment

3.4a
Are the remedies in the Act for the repair of damaged 
premises adequate?

On balance yes.

3.5a
Is there a market failure in relation to a tenant’s ability to 
negotiate a new lease at the end of a term?

No comment

3.5b
Would there be a benefit or detriment if sitting tenants 
had a right of first or last refusal for a new lease upon the 
expiration of the initial term of lease?

No comment

3.5c

Would there be a benefit or detriment if sitting tenants 
had a right for the period of ‘holding over’ to be a rolling 
six month lease that began when a negotiation finally 
failed?

No comment

Streamlining/simplification

4.1a
Would there be a benefit or detriment to the leasing 
industry if a standard lease was introduced that is clear, 
concise and easily understandable?

No comment
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4.1b
What would be the most effective way of developing a 
standard retail lease for NSW retail leases?

No comment

4.2a
Is it appropriate for the Registrar of Retail Tenancy 
Disputes to appoint specialist retail valuers rather than the 
Administrative Decisions Tribunal ?

No comment

4.2b

Should the definition of ‘specialist retail valuer’ be 
expanded to include specialist retail valuers with some 
experience that also meet an approved accreditation 
standard?

No comment

4.3a
Should the time required for registration of a lease by the 
landlord be expanded from one month to three?

Yes. 

We also comment as follows:

 The provisions in s15(1)(c) of the Retail Leases Act (RLA) extending the 

timeframe where mortgagee consent is required should continue.

 The provisions of s15(1)(c) should be amended to include any delays 

attributable to the Tenant not satisfying any condition precedent to the 

lease required by the Landlord including, provision of:

 the bank guarantee in the required form; 

 insurance certificates in the required form; and 

 lease registration fees or other valid costs.

 Clearly the reference to stamp duty should be deleted.

4.3b Should there be more a more effective remedy where the 
landlord does not register the lease or provide the tenant 

No.
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with a signed copy of the lease within the timeframe 
required by the Act?

We do not believe there should be set consequences as:

 Delays in the main occur for reasons outside the Landlords control, such as 

the Tenant failing to provide the Landlord with the required bank 

guarantee, certificate of currency or cheque for registration fees.

 Lengthy delays can and frequently do occur if the consent of a mortgagee is 

required. Similarly lengthy delays occur where a custodian and responsible 

entity must sign, which again are really outside the control of the Landlord.

4.4a Are the current Disclosure Statements working effectively? No comment

4.4b
If not, how should they be streamlined to remove
unnecessary compliance burdens on parties.

See comment at 2.4a.

4.4c
Would it be beneficial for a working group to be convened 
to examine ways to streamline disclosure requirements 
and reduce red tape?

Yes

4.5a
Should the Act clarify whether or not mortgagee consent 
fees can be passed on to a tenant?

Yes.

Fair dealings

5.1a
Would a duty to act in good faith result in fairer and more 
efficient leases and reduce the number of disputes or have 
the opposite effect ?

Opposite effect, most likely that the number of disputes would increase as would 
the costs of resolving those disputes.

There is currently no uniformly agreed definition of “good faith” giving rise to 
uncertainty and litigation.

The Act already contains adequate provisions in relation to unconscionable conduct 
and misleading and deceptive conduct.
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5.2a
Should the Act deal with the drawn down of a bank 
guarantee?

No. 

Provisions regarding drawdown and return of bank guarantees are up for 
negotiation between the parties and as such should not be regulated.

5.2b
Should there be a timeframe after the end of a lease when 
the landlord must release the bank guarantee?

Agree in principle.

Timeframe needs to be realistic ensuring that any breaches have been rectified etc.

Coverage of the Act

6.1a
Are retail shops that are currently not covered under the 
Act which should be?

No comment

6.1b
Are retail shops that are currently covered under the Act 
which should not be?

See 6.2b

6.1c
What is the benefit or detriment in covering a limited 
range of other commercial premises under the Act?

No apparent benefit-costly over regulation would result.

6.1d
Which is the best approach to specify which businesses or 
premises are covered under the Act?

The current approach, in our view:

 The present system is clear and provides certainty.

 The Schedule can be easily and economically updated by passing 

Regulations.  

 A definition may end up being too generic and therefore problematic.

6.1e
Should the Act clarify that only leases that are “retail shop 
leases” on commencement of the lease are covered by the 
Act?

Yes.

6.2a
What are the benefits and detriments of including retail 
shops located in an office tower under the Act?

No comment
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6.2b
Should the Act clarify that certain businesses within 
shopping centres should be excluded under the Act, such 
as ATMs and vending machines?

Yes.

The definition of retail premises should expressly exclude some premises such as
ATMS, vending machines, internet terminals, children’s rides, photo booths,
advertising displays and the like to make these items easier to document for 
landlords and cheaper for prospective tenants.

Suggest premises smaller than 3m x 3m are excluded.

6.3a
Should publicly listed companies and their subsidiaries be 
excluded from the operation of the Act?

Yes.

No reason why theses companies with substantial bargaining power should be 
afforded the same protection as small/medium retailers.

It would also provide excellent opportunity to reduce red tape.

6.3b
What are the benefits and detriments of excluding publicly 
listed companies and their subsidiaries from the Act; in 
relation to these companies, other retailers and landlords?

Benefits-reduction of red tape.

Detriments-nil

Reduce prescriptive regulation

7.1a
Is the minimum term of 5 years for a lease still required to 
provide security of tenure to tenants?

No comment

7.1b
Is the requirement for a tenant to obtain a certificate from 
a lawyer or conveyancer for a lease for less than five years 
still necessary?

No comment

7.1c
Should short term leases of less than 6 months (including 
pop-up shops) be subject to the provisions of the Act, or 
subject to limited application of the Act?

No.  As it is the provisions of section 6A are far too complex for most Centre 
administrators.  Is there a way to simplify them so the rules are clear/

At the very least the Act should not apply to a term of 6 months or less not “of less 
than 6 months”.  At the moment licences and leases have to be for 5 months and 
say 29 days which is itself too complex.

7.2a Are the provisions of the Act relating to assignment No, we comment as follows:
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appropriate, and if not how should they be changed?  The language of section 41(a) and (b) should be reworded in plain, simple 

language, and the clauses re-ordered ((b) then (a)).  Many property 

managers, assignors and their lawyers do not understand the current 

wording.

 The reasoning of section 39(1)(b) is flawed.  The testing in section 39 (1)(b) 

can be disadvantageous to both:

 corporate assignors such as banks by greatly reducing the 

available pool of potential assignees; and

 Landlords, where the benchmark will be set too low in the case of 

an insolvent or non-performing assignor.

 The Victorian testing should be adopted as it is fair to both parties.

 If section 39 is not amended, the legislation should clarify that the relevant 

time to judge if an assignor is “inferior” is at the time of assignment.  

 Many property managers, assignors and their lawyers do not understand 

the current wording at sec 41(c).  They think a brand new disclosure 

statement is to be provided by the landlord.  This may be easily clarified in 

the Act. 

Again if section 39 is not amended, the Landlord should be able to compel the 
assignor to provide information of its present financial resources and retailing skills 
so it can apply the testing, which is a comparative test.

7.2b Should the assignor be liable to the landlord for a certain 
period of time after the assignment if the assignee 

The Act already provides for a statutory release of the assignor in certain 
circumstances. No further regulation required.
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breaches the terms of the lease?

7.2c
Does the Act need to clarify whether section 39 (1) (a) 
“use” refers to a category of use or the specific details 
listed for the original tenant?

No comment

7.3a
Should the provision of the Act prohibiting termination for 
inadequate sales be amended or removed?

No comment

Technical issues

8.1a
How can the government ensure that the Act continues to 
meet its policy objectives and respond appropriately to 
changes in the retail leasing industry?

No comment

8.1b
Should there be a provision for the Act to be reviewed on a 
regular schedule or allow any review to be conducted at 
the discretion of the Minister and Cabinet?

No comment

8.2a
Should the monetary limit for retail leases disputes in the 
ADT be increased?  If so, what should the monetary limit 
be?

No, current monetary limit should remain.

8.2b
Are changes required to the provisions governing the ADT 
to ensure it has the appropriate capacity and resources to 
effectively deal with retail lease disputes?

No comment

8.3a How best can the provisions of the Act be enforced? No comment

8.3b

Would providing natural consequences when a breach 
occurs be an effective remedy and also promote better 
behaviour between parties and therefore outcomes in 
retail leasing?

No comment

8.3c What remedies or penalties in the Act should be changed? No comment
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8.4a
Should the Act be amended to deal with revenue from 
online sales?

No comment

8.4b
Should the Act give clarity on the calculation of turnover 
data from online sales?

No comment


