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RICS would like to thank the Small Business Commissioner for the opportunity to 
comment on the 2013 Review of the Retail Leases Act 1994 
 

Preamble 
 

With around 100 000 qualified members and over 50 000 trainees and students in some 
140 countries, RICS provides the world’s leading professional qualification in land, 
property, construction and associated environmental issues. 
 
RICS aims to set and maintain the highest standards for its members, whilst operating 
as an independent organisation in the public interest: setting and regulating the highest 
standards of competence and integrity among our members and regulated firms, and 
providing impartial, authoritative advice on key issues for business, society and 
governments worldwide. 
 
RICS was founded in 1868, and granted a Royal Charter in 1881. The Charter requires 
the Institution “To maintain and promote the usefulness of the profession for the public 
advantage.” This commitment to act in the interests of society in everything we do 
continues to be our guiding principle. 
 
Our key roles: 
 

• Setting the highest standards of academic achievement, practical training and 
continuing professional development.  

• Accrediting over 600 courses at leading universities worldwide.  
• Setting and promoting international best practice in professionalism. 
• Regulating the profession through a principles-based state-of-the-art regulatory 

framework that works with the grain of modern business life 
• Providing a workable and robust framework of protection and redress for clients.  
• Advising governments and NGOs on legislation and other public policy issues 
• Leading debate on major global issues affecting business and society, from 

sustainability in the built environment to international development. 
• Leading-edge research into key issues in the built and natural environments 
• Analysing property and construction markets and their impact on economies.  

 
 
 
 
 
 
 
 

 



 

Submission 
 

RICS has examined the discussion paper for the Review of the Retail Leases Act. 
 
This submission will confine itself to areas within the remit of RICS as a professional 
association to valuers and others in the commercial property space. 
 
1.1.a Is the confidentiality of the financial arrangements between parties more important 
than the provision of industry information? 
 
RICS would argue that the public’s right to know outweighs the industry.  If the need for 
asymmetry is within the public interest then the financial arrangements should be 
available through a publically listed site. 
 
It is noted that other jurisdictions across the Commonwealth are also examining the 
inclusion of data in the public domain.  
 
RICS supports national consistency to streamline processes and cut red tape and 
jurisdictional duplication.  NSW should examine the progress of the findings of other 
jurisdictions and work co-operatively with other states to establish a streamlined cost 
effective register. 
 
RICS would support the view of the Productivity Commission’s findings of 2008. 
 
2.5.a What are the views of stakeholders on how best to manage the payment of an 
EUA levy under a retail lease? 
 
One of the major inhibiters to the uptake of EUAs is a lack of education on how the cost 
and offset of the system works. 
 
As the legislation states that the tenant can be no worse off  than the cost of the 
upgrade concerns of the increases in payments by speciality tenants is an example of a 
misunderstanding of the legislation. 
 
RICS would recommend that education programs are the best method of managing 
payments through a retail lease.  Either through information sessions or through 
promotional material issued to lease holders within the retail centre. 
 
Environmental Upgrade Agreements are the best way to ensure that shopping centres 
manage their energy in an efficient manner.  RICS encourages any amendment to the 
legislation to ensure clarity for both the shopping centre and their tenants. 
 

 



 

3.4.a Are the remedies in the Act for the repair of damaged premises adequate? 
 
The issue here is the clarity in the Act on the definition of damages.  Disputes arise 
where there is confusion on how the damage occurs such as through neglect. 
 
The cost of disputation alone would indicate that better remedies in regards to defining 
whether S. 36 applies to negligence.  While it is fair to say that a tenant has rights under 
the Act for damages caused due to an event, it should be reasonable for a tenant, or a 
landlord, to have redress if the damage is caused by neglect 
 
4.1.a Would there be a benefit or detriment to the leasing industry if a standard lease 
was introduced that is clear concise and easily understandable? 
 
RICS supports the findings of the Productivity Commission in regards to standardised 
leasing arrangements, however, RICS believes that a working group should be formed 
to ensure a leasing document would be drafted that is fair and equitable to all 
stakeholders and provides enough scope to allow for alterations and amendments if 
needed. 
 
4.1.b What would be the most effective way of developing a standard retail lease for 
NSW retail leases? 
 
As expressed above the reality of the retail lease environment makes construction of a 
standardised lease a complex matter.  Without cooperation from owners, tenants, tenant 
representatives, professional organisations and legal representatives a standard lease 
will be difficult to create. 
 
This is not to say that a standard lease cannot be created, rather it is to say that to make 
the lease work in the market will require many actors agreeing on the principle of 
standardisation. 
 
 
4.2.a Is it appropriate for the Registrar of Retail Tenancy Disputes to appoint specialist 
retail valuers rather than the Administrative Decisions Tribunal? 
 
Yes 
 
4.2.b Should the definition of specialist retail valuer be expanded to include specialist 
retail valuers with some experience that also meet an approved accreditation standard? 
 
There are two parts to the response from RICS on the matter of specialist retail valuers. 
 

 



 

RICS agrees with the proposal of encouraging more valuers to undertake retail 
valuation.  A change to the entry requirement from 5 years to lesser number of years 
RICS believes would be beneficial in this regard, however to ensure that there is a level 
of public surety that the valuer has the competence within the geographic location and 
asset class should form part of the selection criteria to undertake a specialist retail 
valuation. RICS also agrees that a completion of a period of training be included. 
 
RICS would recommend a change to three years’ experience plus completion of a 
period of accredited training.  This training should be undertaken by the professional 
associations in valuation; namely RICS and the Australian Property Institute (API) Only 
RICS can deliver training that is specific for valuers, and can be tailored to meet the 
needs of the sector as well as providing public confidence that the valuer is trained to 
the highest standards. 
 
To encourage valuers from all over NSW to participate in retail valuation courses should 
be available on line.  This would provide better coverage throughout NSW and be cost 
effective. 
 
RICS would be happy to work with the Registrar on the development of a course that 
meets the needs of the public. 
 
RICS would also recommend that section 72AB of the Act be amended to bring the Act 
into line with current market realities. 
 
S. 72AB of the Act currently defers appointments of specialist retail valuers to the 
President of the API or the President of the Real Estate Institute of NSW.  This section 
of the Act restricts RICS Valuers from undertaking specialist retail valuation work in 
NSW as appointments cannot be made by RICS.  
 
RICS members work across all levels of valuation in NSW, however the Act excludes 
these members from undertaking this work as RICS cannot appoint RICS members and 
thus restricts the trade of RICS members in the market. 
 
RICS would recommend that this section of the Act be amended to include RICS in the 
process.  RICS would be happy to discuss this matter in more detail with the Small 
Business Commissioner. 
 
4.3.a Should the time for registration of a lease by the landlord be expanded from one 
month to three? 
 
Yes 
 

 



 

4.3.b Should there be a more effective remedy where the landlord does not register the 
lease or provide the tenant with a signed copy of the lease within the timeframe required 
by the Act? 
 
Should the timeframe for submission be extended to three months for lodgement then 
better remedies should be implemented to ensure compliance with the Act.  This could 
be in the form of penalty units or some other form of redress within the leasing 
arrangements with the tenant. 
 
 
6.3.a  Should publicly listed companies and their subsidiaries be excluded from the 
operation of the Act? 
 
In keeping with national consistency and with other jurisdictions already excluding 
publicly listed companies from the operation of the Act it would seem reasonable for this 
to occur in NSW 
 
8.1a How can the government ensure that the Act continues to meet its policy objectives 
and respond appropriately to changes in the retail leasing industry? 
 
RICS would recommend that the Act be reviewed every three years.  The nature of retail 
transactions in the 21st century means that events move faster than the current 
arrangement. 
 
As stated at the start of the discussion paper the last time that the Act was 
comprehensively reviewed was in 2004, some ten years prior to this current review.  
With the PC review in 2008 leading to a discussion paper, which led to an exposure draft 
bill presented to the Parliament in 2011, the time frame for full and frank assessment is, 
in the view of RICS, too long. 
 
As explained in this submission in relation to S 72AB of the Act, the requirement for 
amendment to the Act to allow free flow of trade for specialist retail valuers has taken 
nearly a decade.  Such a simple amendment to the Act could have been realised much 
earlier if the Act is reviewed on a structured time frame.   
 
8.1.b Should there be a provision for the Act to be reviewed on a regular schedule or 
allow any review to be conducted at the discretion of the Minister and Cabinet? 
 
RICS would like to see the Act reviewed on a regular schedule of every three years.  
RICS believes that the review of the Act should not be at the discretion of the Minister or 
Cabinet as this could lead to partisan reviews and delays in implementation of any 
considerable amendments. 

 



 

8.6  
Section 34A – Relocation 
 
This section of the Act deals with relocation at the end of the lease.  Where a dispute 
arises during the relocation a Quantity Surveyor may be appointed.  Currently the Act 
defers the appointment to the President of the Australian Institute of Quantity Surveyors.  
In similar vein to RICS’ response to S 72AB of the Act, RICS submits that the current 
wording of this section restricts the trade of RICS Quantity Surveyors from applying for 
and receiving work under this section of the Act.  RICS submits that this section of the 
Act be altered to include RICS in the appointment process. 
 
S. 72AB of the Act sets a precedent for multiple professional associations acting as 
appointers of professionals. 
 
RICS would be happy to work collaboratively to make the amendment to the Act. 
 
 
Should the Small Business Commissioner have any questions on any part of this 
submission or wish to discuss any of the recommendations made in this submission 
please contact: 
 
Collin Jennings 
Government Liaison and Communications Manager 
RICS Oceania 
Suite 1, Level 9 
1 Castlereagh Street SYDNEY NSW 2000 
E: cjennings@rics.org.au 
T: +61 2 9216 2333 
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