
 
 
 

 

 
 
 
7 February 2014 
 
 
 
Retail Leases Act Review 
Office of the NSW Small Business Commissioner 
GPO Box 5477 
Sydney  NSW  2001 
 
By e-mail:   retail.review@smallbusiness.nsw.gov.au 
 
 
 
Dear Commissioner 
 
The NSW Branch of the Pharmacy Guild of Australia (Guild NSW) is grateful for the 
opportunity to comment on the Retail Leases Act Review (the Act). 
 
Guild NSW is a member organisation representing community pharmacy 
employers and owners.  
 
There are over 1,800 community pharmacies throughout NSW.  Over 107 towns in 
rural and regional NSW are serviced by a single community pharmacy.  NSW 
community pharmacies contribute $6.4 billion to the State’s economy and employ 
more than 22,000 people.  On average, every person visits a community 
pharmacy every 14 days. 
 
The pharmacy channel is the largest single retail channel in Australia with in excess 
of 5000 outlets, located in all forms of retail property with a high percentage under 
retail lease. 
 
As a member organisation, the Guild has two core responsibilities: 
 
• Promoting the ongoing viability of Australia’s community pharmacy network to 

deliver primary health care through the optimum therapeutic use of medicines 
and related health care services; and  

• Providing practical services and support which enable community pharmacy 
to maximise good health outcomes for all Australians. 
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Guild NSW believes that the regulatory environment governing retail tenancies is 
complex.  It includes the Act; fair trading legislation; common law rights and 
obligations, with respect to both contract and tort law that apply to all 
commercial tenancy agreements; and land use planning laws which govern the 
availability and use of retail space. 

 
Sound commercial leasing arrangements are essential for pharmacy owners. Not 
only are occupancy costs, including rent, a significant cost but relocating to an 
alternative premises can be very costly and disruptive. Pharmacy owners have 
limited ability to pass on fixed underlying costs such as rent because prices in the 
industry are largely regulated, in particular for dispensed items under the 
Pharmaceutical Benefits Scheme (PBS). The requirement to obtain approval from 
the government to supply PBS medicines at pharmacy premises, location rules and 
the NSW registration of premises, including mandatory standards for pharmacy 
premises, makes relocating a pharmacy difficult. 
 
The Act was developed in response to concerns about bargaining power and 
information imbalances between shopping centre landlords and small retail 
tenants. 
 
Guild NSW believes that landlords, especially owners of large shopping centres, do 
not operate in a truly competitive market for the supply of retail space.  Factors 
including land use planning restrictions, high set-up costs, population 
concentrations and the public transport network, enable owners of large shopping 
centres to dominate the market and dictate retail lease terms and rents.  The 
Guild’s members believe that they have little bargaining power in negotiating 
retail leases and large shopping centre owners operate on a “take it or leave it” 
basis.  
 
Under the circumstances, we believe that it is in the net public benefit to regulate 
tenancies.  As a minimum, the Act should clearly and simply regulate the definition 
of retail tenancies; security of tenure; terms of the lease; information provisions; 
unconscionable conduct; dispute resolution, and other matters including 
compensation and key trading hours etc.  
 
Guild NSW believes that the underlying policy objectives of the Act should be 
based on the following core principles: 
 
• As small retail businesses are most likely to be disadvantaged in terms of access 

to information and negotiating power in lease negotiations, there should be a 
threshold to define small business.  

• Information provisions should be designed to ensure that landlords and tenants 
have all the relevant information available to help them make appropriate 
decisions before signing a lease.  
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• To increase security of tenure for tenants, there should be minimum lease terms 
and ‘end of lease’ provisions should give the right of first refusal for tenants 
located in shopping centres. 

• Landlords must provide adequate notice of lease renewal or termination. 

• Rent reviews should be based on ‘current market rent’ and where an 
agreement cannot be reached, the process to obtain market rent should 
include an independent specialist evaluation. 

• Tenants should have rights to compensation for disturbance and relocation 
when shopping centres are being redeveloped and significant trading losses 
are incurred.  

• Landlords should only be allowed to disallow an assignment from one tenant to 
another if the new assignee intends to change the use of the premises, or the 
assignee’s financial resources and/or business skills are inferior to those of the 
existing tenant. 

• Unconscionable conduct should be prohibited, but should be governed by the 
existing Australian Consumer Law, and not be duplicated in state based 
legislation. 

 
Specific questions raised by the Discussion Paper have been addressed in the 
attached table.  Thank you for the opportunity to respond to the review of the Act. 
 
Yours sincerely 
 
 
 
 
Ryan Fletcher 
Director – NSW Branch 
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1.1.a Is the confidentiality of the financial arrangements between the parties more 

important than the provision of industry information? 
 

No. 
 
1.1.b. If not, how best could the whole of the financial arrangements of the lease 

be made publicly accessible? 
 

All leases and all collateral agreements should be registered. 
 
There are a number of issues with the current system. Firstly, there is no 
penalty if the lease is not registered in a timely manner. Guild NSW believes 
that a period of three months is a reasonable time for a landlord to register a 
lease and we support the current system that is used for registration (via the 
NSW Valuer-General’s Department) provided that the registration includes 
full disclosure of any side agreements between the landlord and the tenant.  
 
If the lease is not registered within the three month period, provided that the 
landlord has not requested an extension to the department nor provided 
any reasonable reason, the landlord should receive a fine from the 
government and they should also be required to pay the tenant an amount 
of 10% rebate of the monthly rent whilst the lease remains unregistered for 
each month or part month until the registration is finalised.  

 
1.1.c. If information were required to be registered, how should updated side deals 

be dealt with? 
 

Variations of leases or collateral agreements should be registered. In relation 
to updated side deals, if the value of the side deal is greater than 10% of the 
total value of the lease and the deal occurs during the term of the lease, 
the landlord should be required to update the details to the  
Valuer-General’s Department within 3 months of the agreement occurring. 
 

1.2.a What, if anything, should be done about the collection of turnover data by 
landlords?  

 
Pharmacy specific legislation in NSW prohibits turnover rent for pharmacy 
premises and renders turnover rent provisions in a lease void. Turnover data 
should not be applied to pharmacy sales as turnover is skewed by high cost 
price pharmaceuticals with little or no margin. 
 
In commenting on the broader application of turnover data use by 
landlords, Guild NSW are of the view that if the practice of reporting sales 
figures is to remain then the adoption of a single code of conduct for Sales 
Reporting is requested. 
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This will ensure that across different Lessors, different portfolios, management 
companies and other such agencies that collect and collate Sales Data 
there is a consistency in the reporting and also the comparisons of same.  
 
Such a Code could include that turnover rents should be retained by the 
landlord in confidence and used only for the purposes of determining rent. 
Data should be provided on an annual basis only via a certified 
accountant. 
 
This review should include clauses which can move to adopt such a code 
without the burden of further reviews.   

 
2.1.a. How can there be greater certainty in outgoings, including management 

fees that are recovered from tenants? 
 

Options include: 
 

1. extending the 6 month timeframe under section 11 (2) where a lessee 
can terminate a lease and claim compensation if the lessor claims 
outgoings that were not disclosed or were materially different to those 
disclosed in a disclosure statement 
 

2. excluding items that can be passed on as outgoings (eg: capital works 
special levies, management/administration fees). 
 

2.1.b. How can the reporting obligations of a landlord who collects outgoings be 
streamlined in such a way that the tenant gets important information, yet 
unnecessary costs and any excessive reporting activities are removed? 

 
Lessors should maintain a register that can be inspected by lessees (or their 
advisors). Consideration should be given to replacing mandatory audits of 
outgoings with options for tenants to call for sporadic audits at tenant’s 
expense if the audit identifies anomalies.  

 
2.2.a. Are the current requirements for marketing plans, six monthly expenditure 

statements, advertising statements and auditor’s reports appropriate and 
necessary (an opportunity to reduce red tape)? 

 
Obligations to involve lessees in developing and monitoring these plans may 
ensure that they are worthwhile. 

 
2.2.b. Is the current regulation for the use of advertising and promotion funds 

working well?  
 

No.  
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2.3.a. Would there be a benefit or detriment if landlords are prohibited from 
recovering land tax from tenants? 

 
If landlords were prohibited to pass on land tax they would probably 
increase rents. Land tax should be limited to an amount assessed on a 
standalone basis.  

 
2.4.a. Is the disclosure regime working as intended? Please provide 

recommendations of how it can be improved. 
 

Significant parts of disclosure statements duplicate standard heads of 
agreement, leasing proposals and key commercial terms. 
 
Disclosure statements should be in a short prescribed form and include 
details which do not duplicate standard heads of agreement, leasing 
proposals and key commercial terms. 

 
2.4.b Should the Act provide a wider range of remedies if a landlord or tenant 

does not provide a Disclosure Statement as required? 
 

Yes. Monetary penalties or a rent reduction/abatement. 
 
2.4.c Should the minimum time for providing the Disclosure Statement of 7 days 

before the lease commences be reduced if both landlord and tenant are 
legally represented and request the option?  

 
Yes. 

 
2.4.d Where a lease requires a tenant to pay “strata levies” should any special 

levy, extra levy or sinking fund have to be specifically disclosed (these 
levies can be significant amounts such as for major capital works to the 
strata property)? 

 
All levies must be specifically disclosed. Special or extra levies designed to 
pay for major capital/structural works should not be allowed because these 
capital works should be the responsibility of the landlord and not the tenant. 

 
2.5.a What are the views of stakeholders on how best to manage the payment of 

a EUA levy under a retail lease?  
 

Lessees should be consulted before Environmental Upgrade Agreement 
levies are voluntarily  entered into and must be subject to ongoing disclosure 
obligations. 

 
3.1.a As a sub-tenant, how can a franchisee be protected if a franchisor becomes 

insolvent or fails to meet its obligations under a retail lease? 
 

The sub-tenants should be given the right of first refusal to lease the premises 
on the same terms.  
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3.1.b Is a registered sub-lease adequate protection in the case of the franchisor’s 
liquidation or administration? 

 
No, unless the sub-tenant has rights of first refusal to enter the head lease. 

 
3.1.c In some circumstances, should a franchisee be permitted to continue a 

business under the retail lease, such as assuming the rights and 
responsibilities of the franchisor (as head tenant) under the retail lease? 

 
Yes to the extent the subtenant maintains a similar use. 

 
3.2.a What is an appropriate remedy for a tenant in a retail shop located in a 

strata scheme where something under the control of the Owners’ 
Corporation disturbs the retail business? 

 
Tenants should have a right of termination and a claim for compensation if 
the Owners Corporation refuses to maintain or repair common property and 
it causes a significant disruption to the business.  Tenants should be able to 
seek specific performance orders. 

  
3.2.b What are the benefits or detriments of tenants in a strata development 

having remedies to address disturbances arising from actions by the Owners’ 
Corporations heard by the ADT? 

 
Capacity to resolve issues by mediation. 

 
3.3.a What is the best way to ensure that tenants and landlords operate within the 

policy intent of the Act, namely to ensure fair and efficient dealings between 
the parties? 

 
Oversight by tribunal where issues cannot be resolved through a 
mediation/arbitration process. 

 
3.3.b What would be the benefits or detriments if the Act contained an anti-

avoidance clause? 
 

Makes it clear to courts that the Parliament does not want parties to 
contract out of key obligations. 
 
Some clauses may constitute red-tape. 

 
3.3.c What would be the benefits or detriments if the Act contained principles such 

as a requirement for the fidelity of the bargain to be upheld? 
 

Nil response. 
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3.4.a Are the remedies in the Act for the repair of damaged premises adequate? 
 

Section 36 provides that rent can be withheld or reduced if property is 
damaged.  Landlords should repair premises within a reasonable timeframe, 
or provide other remedies. 

 
3.5.a Is there a market failure in relation to a tenant’s ability to negotiate a new 

lease at the end of a term? 
 

There is a significant imbalance in bargaining power between parties to 
lease negotiations in shopping centres. Tenants should be made aware of 
the need to negotiate security of tenure (by way of options to renew) at the 
commencement of the lease. This is particularly the case with pharmacy 
because of location rules.  
 
The fairest way of addressing power imbalance would be to allow the sitting 
tenant first right of refusal over the existing premises, with a market review by 
an independent valuer, or by negotiation. If during the time period the 
landlord and tenant cannot reach agreement, the sitting tenant should pay 
the holding over rent until the matter has been resolved.   

 
3.5.b Would there be a benefit or detriment if sitting tenants had a right of first or 

last refusal for a new lease upon the expiration of the initial term of lease? 
 

Benefit. 
 
3.5.c Would there be a benefit or detriment if sitting tenants had a right for the 

period of ‘holding over’ to be a rolling six month lease that began when a 
negotiation finally failed? 

 
Benefit. 

 
4.1.a Would there be a benefit or detriment to the leasing industry if a standard 

lease was introduced that is clear, concise and easily understandable? 
 

Benefit. Standard, clear, concise and easily understandable leases would be 
desirable. 

 
4.1.b What would be the most effective way of developing a standard retail lease 

for NSW retail leases? 
 

Stakeholder and expert steering committee. 
 
4.2.a Is it appropriate for the Registrar of Retail Tenancy Disputes to appoint 

specialist retail valuers rather than the Administrative Decisions Tribunal? 
 

Yes. Selection of a valuer by agreement from parties, or by Registrar from a 
panel of experts.  

  



 

Retail Leases Act Review Submission 7 February, 2014 6 

4.2.b Should the definition of ‘specialist retail valuer’ be expanded to include 
specialist retail valuers with some experience that also meet an approved 
accreditation standard? 

 
Yes.  

 
4.3.a Should the time required for registration of a lease by the landlord be 

expanded from one month to three? 
 

Yes. 
 
4.3.b Should there be more a more effective remedy where the landlord does not 

register the lease or provide the tenant with a signed copy of the lease 
within the timeframe required by the Act? 

 
Yes. Options include lessor being unable to enforce any obligations under 
the lease unless they have provided a signed copy to the lessee. 

 
4.4.a Are the current Disclosure Statements working effectively? 
 

No.  They are too long and complex.  
 
4.4.b If not, how should they be streamlined to remove unnecessary compliance 

burdens on parties. 
 

Making Statements short and not duplicate information in other pre-lease 
documents.  

 
4.4.c Would it be beneficial for a working group to be convened to examine ways 

to streamline disclosure requirements and reduce red tape? 
 

Yes. 
 
4.5.a Should the Act clarify whether or not mortgagee consent fees can be 

passed on to a tenant? 
 

Mortgagee fees should be met by lessors prior to lease registration. 
 
5.1.a Would a duty to act in good faith result in fairer and more efficient leases 

and reduce the number of disputes or have the opposite effect? 
 

A duty to act in good faith should be imposed on the parties during the pre-
lease stage including disclosures.  

 
5.2.a Should the Act deal with the draw-down of a bank guarantee? 
 

Yes. It should set out the limited circumstances where lessors can draw down 
bank guarantees. 
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5.2.b Should there be a timeframe after the end of a lease when the landlord must 
release the bank guarantee? 

 
Yes. No more than 3 months after expiry of the lease. 

 
6.1.a. Are retail shops that are currently not covered under the Act which should 

be? 
 

See  6.3.a. below. 
 
6.1.b. Are retail shops that are currently covered under the Act which should not 

be? 
 

See 6.3.a below.  
 
6.1.c. What is the benefit or detriment in covering a limited range of other 

commercial premises under the Act? 
 

See 6.3.a below. 
 
6.1.d. Which is the best approach to specify which businesses or premises are 

covered under the Act? 
 

By general descriptions including examples. 
 
6.1.e. Should the Act clarify that only leases that are “retail shop leases” on 

commencement of the lease are covered by the Act? 
 

Yes. 
 
6.2.a What are the benefits and detriments of including retail shops located in an 

office tower under the Act? 
 

Provides clarity. 
 
6.2.b Should the Act clarify that certain businesses within shopping centres should 

be excluded under the Act, such as ATMs and vending machines? 
 

Yes. 
 
6.3.a Should publicly listed companies and their subsidiaries be excluded from the 

operation of the Act? 
 

No. The Act should apply to all retail leases for properties with a gross floor 
space greater than 1000m2 
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6.3.b What are the benefits and detriments of excluding publicly listed companies 
and their subsidiaries from the Act; in relation to these companies, other 
retailers and landlords? 

 
See above. 

 
7.1.a Is the minimum term of 5 years for a lease still required to provide security of 

tenure to tenants?  
 

Yes. 
 
7.1.b Is the requirement for a tenant to obtain a certificate from a lawyer or 

conveyance for a lease for less than five years still necessary? 
 

No, but lessees should be aware of their rights to a minimum 5 year term and 
the waiver of that right. 

 
7.1.c Should short term leases of less than 6 months (including pop-up shops) be 

subject to the Act 
 

No. 
 
7.2.a Are the provisions of the Act relating to assignment appropriate, and if not 

how should they be changed? 
 

Existing provisions are appropriate. 
 
7.2.b Should the assignor be liable to the landlord for a certain period of time after 

the assignment if the assignee breaches the terms of the lease? 
 

The common law rights of a landlord should be maintained but an assignor 
should not be required to guarantee the lease obligations of an assignee. 

 
7.2.c Does the Act need to clarify whether section 39 (1) (a) “use” refers to a 

category of use or the specific details listed for the original tenant? 
 

Yes. 
 
7.3.a Should the provision of the Act prohibiting termination for inadequate sales 

be amended or removed? 
 

It should be removed. Key issue should be whether the two parties are 
meeting their obligations under the lease. 
 

8.1.a. How can the government ensure that the Act continues to meet its policy 
objectives and respond appropriately to changes in the retail leasing 
industry? 

 
By engaging regularly with the sector and industry representatives.  
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8.1.b. Should there be a provision for the Act to be reviewed on a regular schedule 
or allow any review to be conducted at the discretion of the Minister and 
Cabinet? 

 
In the principle of best practice Regulation the legislation should be 
periodically reviewed to ensure that its policy objectives remain valid and 
that the legislation as drafted continues to meet those policy objectives. 

 
8.2.a. Should the monetary limit for retail leases disputes in the ADT be increased? 

If so, what should the monetary limit be? 
 

No monetary limit should be imposed. 
 
8.2.b. Are changes required to the provisions governing the ADT to ensure it has 

the appropriate capacity and resources to effectively deal with retail lease 
disputes? 

 
The ADT should be resourced to provide experienced mediators early in a 
dispute to avoid litigation. 

 
8.3.a. How best can the provisions of the Act be enforced? 
 

Through a clearer more coherent set of standard definitions, terms and 
disclosures. 

 
8.3.b. Would providing natural consequences when a breach occurs be an 

effective remedy and also promote better behaviour between parties and 
therefore outcomes in Retail leasing? 

 
Yes. 

 
8.3.c. What remedies or penalties in the Act should be changed?  
 

Penalties should be on a sliding scale and encourage parties to meet their 
obligations and resolve disagreements without litigation. 

 
8.4.a. Should the Act be amended to deal with revenue from online sales? 
 

No. A retail lease should only capture sales directly attributable by the 
leased space. 

 
8.4.b. Should the Act give clarity on the calculation of turnover data from online 

sales? 
 

Yes. 
 


