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About Us 

NSW Young Lawyers, a division of the Law Society of NSW is made up of legal 
practitioners, who are under the age of 36 or in their first five years of practice, and law 
students.  It is the largest body of young lawyers and law students in Australia, with a 
membership comprising some 13,000 members.  NSW Young Lawyers supports 
practitioners in their career development in numerous ways, including encouraging 
involvement in its 16 separate committees, each dedicated to a particular area of 
practice.   

The members of the NSW Young Lawyers Property Law Committee (“the Committee”) 
are young practitioners from NSW who share an interest in and passion for property law.  
It provides members with updates in relation to trends within the industry, changes to 
relevant legislation and developments in case law.  The Committee also provides 
opportunities for its members to express their views on issues related to property law, 
meet other young practitioners and advance their professional profiles.  

Introduction 

The Committee welcomes the opportunity to comment on 2013 Review of the Retail 
Leases Act 1994 Discussion Paper (“the Discussion Paper”) and welcomes the review 
of the Retail Leases Act 1994 (“the Act”).  This submission focuses on the following 
topics: 

 information asymmetry - how to know if it is a good deal (Chapter 1.1); 

 fidelity of the bargain - strata (Chapter 3.2);  

 streamlining/simplification – standard lease (Chapter 4.1);  

 reduce prescriptive regulation - minimum term (Chapter 7.1); and 

 reduce prescriptive regulation - prohibition on termination for inadequate sales 
(Chapter 7.3). 

For ease of reference, the Committee has structured the submission by reference to the 
Commissioner’s chapters and questions.  

1.1 Information Asymmetry – How to know if it is 
a good deal? 

1.1.a. Is the confidentiality of the financial arrangements between 
the parties more important than the provision of industry 
information?  

 
The Committee considers that maintaining confidentiality of financial aspects of lease 
negotiations is more favourable than the provision of industry information.  The tenants 
and landlords should be entitled to enter into financial arrangements in relation to retail 
leases which will remain confidential.   
 
The Committee agrees that any financial agreement or “side deal” should be disclosed to 
a mortgagee or potential mortgagee as a mortgagee or potential mortgagee has an 
interest in the value of the deal.   
 
Information about rent and the comparison with similar locations would allow current and 
prospective tenants to be able to understand the rental market for the lease of the 
premises.  However, as discussed in Chapter 8 of the Productivity Commission’s Report 
The Market for Retail Tenancy Leases in Australia (“PC Report 2008”), ultimately the 
negotiation between a landlord and tenant occurs on a deal specific basis, therefore the 
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agreed amount of rent, and any side deal, will reflect the market at that time and the 
specific circumstances of the negotiations.  It may also be in the tenant’s interest, as well 
as the landlord’s, that any side deal remains confidential.   

 

3.2 Fidelity of the bargain – strata 

3.2.a. What is an appropriate remedy for a tenant in a retail shop 
located in a strata scheme where something under the 
control of the Owner’s Corporation disturbs the retail 
business?  

 
The Committee notes that the landlord’s obligation to prevent or stop destruction required 
by section 34 of the Act is not an absolute requirement and the landlord has a duty to 
take ‘all reasonable steps and only within a reasonable period after being requested in 
writing by the tenant to do so’ (Duarte and ors v Mitchell and ors [2007] NSWADT 276, 
[79]).   
 
Chapter 1.5 of the Strata Title Law Reform: Strata & Community Title Law Reform 
Position Paper, November 2013 recently published by NSW Fair Trading indicates that 
one of the proposed amendments to the Strata Schemes Management Act 1996 will 
enable a tenant to both attend and participate in meetings of the Owners Corporation in a 
non-voting capacity.   
 
The Committee recommends that consideration be given to a tenant’s ability to approach 
the Owners Corporation at a general meeting in relation to any disruption caused by a 
matter within the control of the Owners Corporation prior to seeking damages from the 
landlord for any disruption.  
 
Should the Owners Corporation breach its duty under section 62 of the Strata Schemes 
Management Act 1996 and cause disturbance to a tenant of a lot in the scheme, the 
landlord, as the owner of the lot in the strata scheme and the tenant as an ‘interested 
person’, can notify the Owners Corporation, raise the matter at a meeting of the Owners 
Corporation and where substantial loss is experienced as a result of an Owners 
Corporation’s breach of section 62, the landlord or tenant may be able to claim damages 
against the Owners Corporation.  
 
The time frame for a landlord to abate any disturbance caused by the Owners 
Corporation to the tenant’s business may be protracted as a result of the fact that 
management of the strata scheme is outside his or her direct control. The Committee 
recommends that the Commissioner consider the limitations imposed upon a landlord 
and tenant with regard to pursuing the Owners Corporation to cease the source of 
disruption including but not limited to the fact that an Owners Corporation has no duty to 
upgrade fixtures and fittings.  For example, a landlord and tenant will be prevented from 
claiming damages against an Owners Corporation for a breach of section 62(2) as a 
result of the decision of The Owners – Strata Plan No. 50276 v Thoo [2013] NSWCA 270.   
 
In addition, section 62(3) of the Strata Schemes Management Act 1996 allows an Owners 
Corporation to resolve that it is inappropriate to maintain, renew, replace or repair items 
of common property that do not affect the safety of the structure of common property or 
appearance of the building.  Requests by a tenant to a landlord to upgrade common 
property fixtures and fittings must be curtailed in view of such limitations on the landlord 
to require an Owners Corporation to rectify these matters.  Claims in relation to 
disturbance in this regard are more appropriately dealt with in the Strata Schemes 
Management Act 1996 and pursued directly by the tenant.  

Recommendation: The Commissioner maintain the confidentiality of the 

financial aspects of the parties’ lease negotiations.  
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Any occupation of strata premises is inherently risky due to the potential for disturbance 
that may impact on a tenant’s use and enjoyment of their lot caused by an owner of 
another lot in the strata scheme or the Owners Corporation.  Due to the range of possible 
scenarios that could result in disturbance to a tenant’s business and the limitations on a 
landlord’s ability to prevent the disturbance caused by an Owners Corporation, it is 
appropriate for compensation to be awarded only where the landlord has not taken all 
reasonable steps within a reasonable period of notification.  
 

3.2.b What are the benefits or detriments of tenants in a strata 
development having remedies to address disturbances 
arising from actions by the Owners’ Corporations heard by 
the ADT? 

 
The establishment of the NSW Civil and Administrative Tribunal (‘NCAT’) provides an 
opportunity for the Commissioner to consider a fresh approach to the determination of 
retail lease disputes as well as the ability to take advantage of initiatives that have been 
used with respect to the resolution of disputes in tribunals other than the ADT.  
 
The Committee supports the accessibility and ease with which initial orders can be 
obtained from an Adjudicator under the Strata Schemes Management Act 1996 and 
considers it appropriate that such claims continue to be raised under the Strata Schemes 
Management Act 1996. Retail lease disputes, similar to strata disputes, invariably involve 
parties who require quick determination of matters and who would otherwise incur 
substantial additional expense through Tribunal or Court attendances to determine the 
dispute.   
 
Some parties find the ability to access mediation will enable an early settlement and 
facilitate a process where parties can negotiate an adequate resolution themselves. .  
 
However, any decision of a tribunal or court may be published.  Such publication, in 
respect of a disturbance to business operations caused by an Owners Corporation, can 
adversely affect a landlord’s leasing business. The Committee recommends that parties 
retain the ability to include a clause in a lease that will facilitate determination of disputes 
through private arbitration and without recourse to tribunals or courts.   
 

Recommendation: The Commissioner consider whether a tenant should 
be required to directly pursue the Owners Corporation prior to pursuing 
the landlord for compensation under section 34.  That compensation be 
awarded only in circumstances where the owner has acted unreasonably 
in view of the usual limitations imposed on a landlord.   
 
The Commissioner consider the remedies available under the Strata 
Schemes Management Act 1996.  It is more appropriate for a tenant to 
pursue the Owners Corporation directly pursuant to the Strata Schemes 

Management Act 1996.  

Recommendation:  The Commissioner provide due consideration to the 
existing rights for tenants to claim against an Owners Corporation pursuant 
to the Strata Schemes Management Act.   
 
The Commissioner retain a right for parties to elect to arbitrate the dispute 

pursuant to an arbitration clause in a lease.   
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4.1 Streamlining/simplification – Standard Lease  

4.1.a. Would there be a benefit or detriment to the leasing industry 
if a standard lease was introduced that is clear, concise and 
easily understandable?  

4.1.b. What would the most effective way of developing a standard 
retail lease for NSW retail leases? 

With regard to both questions raised above, the Committee draws the Commissioner’s 
attention to the fact that the Law Society of NSW (“Law Society”) has for some time 
published a standard clear, concise and coherent form of retail lease.  The Law Society’s 
standard printed form of retail lease is widely used by the profession.   

 

7.1 Reduce Prescriptive Regulation - Minimum 
Term 

7.1.a. Is the minimum term of 5 years for a lease still required to 
provide security of tenure to tenants? 

The Committee considers that the minimum term of 5 years for a lease is not required.  
Arguably, no prescribed minimum term is required.   

A prescribed minimum term does not take into account the circumstances of the 
negotiation of the lease.  As was discussed in PC Report 2008, a tenant will not always 
require a minimum term of 5 years and should be free to negotiate the term of the Lease.  
Some tenants may desire a lease for more than 5 years.  The current market trends show 
that many tenants are not willing to enter into a lease for 5 years.  There may be many 
reasons for this including where the tenant is unsure about the long term suitability of the 
premises, the shopping centre in which the premises are located may be identified for 
future redevelopment or the tenant may wish to renew the lease for a short period of time 
while it investigates other more advantageous options.  It is a common scenario that a 
tenant has been offered a 5 year term by the landlord but has negotiated a shorter term 
to suit the tenant’s needs.  

Alternatively, a situation may arise where the landlord is keen to secure a tenant for a 
term of 5 years or more but it is not practical for the landlord to offer a 5 year term.  For 
example, if the premises is located within a shopping centre that is scheduled to be 
redeveloped within that 5 year period.  The landlord may be aware that the tenant will 
only be able to occupy the premises for 2 years before the premises will be required for 
redevelopment.  

Section 16 of the Retail Leases Act 1994, in its current form has the effect that if a valid 
certificate pursuant to section 16(3) is not provided then the lease is deemed to be for a 
term of 5 years, even if this is contrary to the intentions of both parties.  The Committee 
considers this to be unsatisfactory and of no benefit to either party.  

 
 
 

Recommendation:  The Law Society’s existing standard retail lease is clear 
concise, coherent and sufficient.  It is unnecessary to develop any further 

standard retail lease.  

Recommendation:  The Commissioner consider removal of the minimum 5 

year term.  
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7.1.b. Is the requirement for a tenant to obtain a certificate from a 
lawyer or conveyancer for a lease for less than five years still 
necessary? 

 
If a prescribed minimum term remains in place, then a mechanism for the parties to 
demonstrate that a shorter term has been agreed is required.  The current requirements 
for a valid certificate pursuant to section 16(3) should be amended.   
 

Firstly, the timeframe to obtain a certificate should be amended.  The statute currently 
provides for 6 months after the commencement date of the lease.  For a new lease, this 
is a reasonable amount of time.  However, for a lease where the tenant is occupying the 
premises and wishes to enter into a lease for a further term, the 6 month period is often 
not sufficient.  A lease and section 16 certificate may not be issued to the tenant until 6 
months or more after the deemed commencement date of the lease due to protracted 
commercial negotiations.  Accordingly, the tenant is not able to provide a valid certificate 
within the specified timeframe.  It is noted that in Victoria a certificate can be provided at 
any time.  It is suggested that this approach be adopted in New South Wales.  
Alternatively, if a time period must be included consideration should be given to 
commencement of the time period on the date the tenant executes the lease.  
 
Secondly, it should not be necessary that the certificate be provided by a lawyer or 
conveyancer.  The decision to agree to a lease term of less than 5 years is a commercial 
decision.  A lawyer can advise the tenant of their legal rights to a 5 year term but the 
decision whether to enter into a lease for 5 years is one that should be made by the 
tenant taking into account the financial and commercial circumstances.  Whilst it is 
advisable that a tenant will seek advice from a lawyer and a prudent tenant will do so, not 
all tenants wish to incur the costs of doing so.  Accordingly, providing a valid certificate 
pursuant to section 16(3) becomes an obstacle to the tenant.  The tenant's legal right to a 
prescribed term is explained in the NSW Retail Tenant's Guide published by the NSW 
Small Business Commissioner which the landlord must provide to the tenant.  At the 
beginning of the guide it states:  
 

"This guide will help tenants understand the key aspects of leasing a retail shop. 
The landlord must give a prospective tenant this guide as soon as they start 
negotiating a lease. The guide does not replace professional, legal or business 
advice or try to explain every aspect of the law."  

 
It should be the tenant's choice whether it wishes to seek further legal advice in relation 
to the term of the lease, as it is with all of the other key aspects explained in the guide.  
Accordingly, it is suggested that the certificate can be signed by the tenant stating that 
they have chosen not to seek legal advice but agree to a term of less than 5 years (or 
another prescribed term).  Alternatively, New South Wales could look at adopting a 
procedure similar to Victoria where an independent party, the Small Business 
Commissioner, provides the certificate to the tenant.  However, this option would increase 
the functions of the Small Business Commissioner and is likely to have financial 
implications.  
 

 
 

Recommendation:  That the Commissioner consider removing the 
requirement for a solicitor or conveyancer to sign the section 16 Certificate 
and amend the time for provision of the Certificate.   
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7.1.c. Should short term leases of less than 6 months (including 
pop up shops) be subject to the provisions of the Act, or 
subject to limited application of the Act? 

The Committee recommends that the Commissioner exclude short term leases from the 
operation of the Act.  Parties should be able to enter into short term leases of less than 6 
months on terms and conditions that are suitable to the circumstances without 
unnecessary proscriptive elements.  The Act in its current form contains provisions which 
would not be suitable for a lease of less than 6 months.  The benefit to the tenant is 
unlikely to outweigh the potential restrictions and obstacles placed on both parties.  

 

7.3 Reduce prescriptive regulation – 
Termination for inadequate sales prohibited 

7.3.a. Should the provision of the Act prohibiting termination for 
inadequate sales be amended or removed? 

 
The Committee supports an amendment to the provision of the Act prohibiting the 
termination of the lease for inadequate sales. 
 
Currently, section 58 of the Act does not distinguish between a right of termination in 
favour of a landlord or a tenant.  Therefore, a provision in a New South Wales retail lease 
allowing a tenant a right of termination, if its sales do not meet expectations, may be in 
contravention of the Act, even if it has been commercially agreed by the parties.  A 
provision allowing a landlord to terminate a lease for inadequate sales, especially if the 
tenant is not in breach of any other provisions of the lease, should not be allowed.   
 
Given the commercial environment faced by landlords and tenants alike, more flexibility 
should be afforded to parties to negotiate what may be the best commercial position for 
both parties, without being hindered by legislation. 

 

Recommendation: The Commissioner amend the Act to clarify and provide 
more flexibility to negotiate the right to terminate a retail lease for 

inadequate sales.  

Recommendation: The Commissioner exclude short term leases from the 

operation of the Act.  
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Conclusion 

The Committee supports the proposed reform of the Retail Leases Act.  

The Committee offers its assistance to participate in any round table meetings.   

If you have any questions in relation to any matter raised in this submission, please do 
not hesitate to contact Jennifer Jaeschke, the Committee Chair.   

The Committee thanks you for considering our submission.  
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