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Retail Shop Leases Act Review  

The Office of the NSW Small Business Commissioner 

GPO 5477 

Sydney NSW 2001 

Email: retail.review@smallbusiness.nsw.gov.au   

Dear Madam, 

2013 New South Wales Review of the Retail Leases Act 1994 

We refer to the 2013 New South Wales Review of the Retail Leases Act 1994 Paper. Whilst  

 has a broad range of experience across all facets of the retail leasing industry, the 

focus of this submission is in relation to Section 1 – Information Asymmetry and Section 4.3 – 

Streamlining/simplification: Registration of Leases. 

Background 

 is the largest independent provider of retail leasing data in Australia. We are also specialist retail valuers 

in New South Wales. The Director of  is also a registered valuer and specialist retail valuer, with twenty 

years’ experience in the commercial property industry. 

 provides extensive data coverage on New South Wales-based shopping centres and key retail strips. We 

have helped thousands of New South Wales retailers, investors and landlords make more informed retail 

leasing decisions based upon our data, which is largely sourced from registered leases. Our subscribers 

manage in excess of 50,000 stores operating Australia-wide and are dependent upon the data and service 

we provide to obtain updated retail leasing information. 

mailto:retail.review@smallbusiness.nsw.gov.au
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1.1 Information Asymmetry – How to know if it is a good deal 

Information Asymmetry with regard to retail leasing data can broadly be categorised into three categories: 

1. A tenant’s ability to access the entire deal including details around issues such as cash incentives, 

fitout contributions, rent abatements and other allowances or reductions that are often not 

reflected in the lease; 

2. Quality of information such as missing areas and rental details. 

In relation to Item 1 above, incentives in the commercial property leasing industry are relatively common 

and predominately originated in office markets during the early 1990s when there was a commercial 

property crash. Since then their use has fluctuated in all leasing markets, including retail, and is related to 

the actual retail business cycle and are usually inversely proportional to the strength of that cycle. In other 

words, incentives rise when retail conditions deteriorate due to scarcity of available capital for retail 

investment and a corresponding fall in demand for retail space. 

Following the Global Financial Crisis, retail conditions deteriorated markedly, as well as bank lending for 

retail investment dried up forcing a spike in the level of incentives in retail and other commercial property 

markets. 

 has undertaken an analysis of registered leases to determine the percentage of leases with reported 

incentives as well as the dollar value of these incentives on overall base rents. These results were 

contrasted with an analysis of Queensland leases and incentives. This was done to understand how 

significant incentive values are in the current leasing market. 

Incentives & Other Side Deals 

The total number of leases in the in the  database for NSW from the period 2006 to 2012 amounted to 

14,405 and the total number of leases with reported incentives with values specified amounted to 1,643, 

representing 11.41% of total NSW leases. 

 

 

Table 1: Summary of NSW incentive types by value and by % of base rent over the lease term 

Incentive Type Count % of BR Average Value Average
1
 

Financial contribution 

($ value specified) 
835 11.37% $                   87,836 

                                                           
1
 Note: Valuers and Industry professionals calculate the incentive as a % of the total rent including rent escalations in the lease; 

however, this is difficult to do for this report. If we assume that the majority of escalations are between CPI and 5%, then the % of 

the total base rent of incentives would be in the order of 8-9%.  

2
 This may be due to the sample data, which is predominately related to shopping centres. Strip leases usually contain a higher 

prevalence. 
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Rental and other Free 

(Rent credit, Rent-free period) 
569 4.32% $                   36,371 

Combination of  

Contribution + Rental Free 
227 9.85% $                   72,145 

Other Incentive  

(Miscellaneous, e.g. Car space ) 
12 - - 

Contribution - Value not specified on lease 

(Deed separate to registered lease) 
137 - - 

Total 1,780 

 

Table 1 shows the financial contribution by type. Of the 835 financial contributions reported, the average 

value was approximately $88,000 and represented 11.37% of the total rent over the term certain 

(unescalated).   

Rent free periods were less common than financial contributions and represented approximately 4.3% of 

the unescalated base rent2 over the term certain.  Combinations of rent free and financial contributions 

represented a contribution equal to approximately $72,000 or almost 10% of the unescalated rent.  

These figures indicate that incentives are significant and having a material impact on rents and the overall 

retail leasing market.  

Table 2:  Incentives by centre format and by incentive type – NSW 

Centre Type Contribution Rent Manipulation Combination 

Regional and Above 11.40% 5.01% 11.41% 

Sub Regional 9.96% 4.17% 8.29% 

Neighbourhood 11.41% 3.35% 10.75% 

City Centre 9.38% 3.47% 10.19% 

DFO/Bulky Goods 12.22% 4.76% 8.72% 

 

The value of incentives for leases has been categorised by retail format and as a percentage of the total 

lease (Fig. 1 and Fig. 2). 
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Figure 1: $ Value of incentives over lease term of base rent by Centre Format – NSW 

 Figure 2: Percentage value of incentives over lease term of base rent by Format – NSW 

 

The average incentive for tenants in Regional and Above centres in NSW, when the incentive is given as a 

financial contribution, is $80,000. When combined with some form of rental free period it is nearly 

$100,000. Rent free by itself is just over $20,000. As is consistent across all centre types, contribution 

incentives are provided to tenants at significantly higher rates than rent-free incentives. This is both as a 

value, as well as a percentage of rental over the life of the lease. The only exception to this is in the Bulky 

Goods category, where rent free was worth $14,531.07 less than contributions. However, when expressed 

as a percentage, the contribution was 7.46% higher (showing its true value to the tenant), which is 

consistent with the results.  

However, when contribution incentives are compared against the combination style incentives, the results 

vary. When expressed as a percentage, Regional and Above centres diverge by just 0.01%. This is expressed 

in Table 9. Further, the largest difference between Sub-Regionals, Neighbourhoods and City Centres is only 



This submission is provided in strict confidence and must not be reproduced, disseminated, transmitted in part or in whole, without 

the express permission in writing of . 

Strictly Confidential Page 5 6/02/2014 

1.67%. This suggests that these two forms of incentive are interchangeable, and that on average, the 

tenant will be no worse off if offered a combination incentive. It is interesting to note that combination 

incentives were higher for Regional and Above and City Centres, while contribution incentives were higher 

for Sub-Regionals and Neighbourhoods.  

The above trends are consistent when the incentives are expressed as financials. Regional and Above & City 

Centre contributions are higher than Sub-Regionals and Neighbourhoods, and vice versa.  

Incentives in Queensland 

The total number of leases in the in the  database for QLD from the period 2006 to 2012 amounted to 

10,632 lease records and the total number of leases with reported incentives with values specified 

amounted to 527, giving a ratio of 4.95% of registered leases reporting the type of incentive. Results 

discussed below have been summarised in Table 3. 

323 leases contained a rent free and had an average value of $17,419 representing an average of 3.51% of 

base rent over the life of the term. This was achieved through the use of rent credits, rent abatements or 

rent free periods. 

103 leases contained a financial contribution and had an average value of $54,958 representing an average 

of 10.42% of base rent over the life of the term. When compared to the average value of rent free, financial 

contributions represented significantly more value in terms of base rent over the life of the term. 

78 leases contained a combination of a financial contribution and rental manipulation. This type of 

incentive had an average value of $61,862 representing an average of 10.75% of base rent over the life of 

the term. The dollar value of these incentives were slightly above that of financial contribution incentives 

alone, and significantly higher than rent manipulation incentives. 

Of the remaining 22 leases, 20 contained an unspecified financial contribution, and 2 contained 

combination of an unspecified financial contribution and rental manipulation. 

 

Table 3: Summary of Queensland incentive types by value and by % of base rent over the lease term 

Incentive Type Count % of BR Average Value Average 

Financial contribution 

($ value specified) 
323 3.51% $                      17,419.15 

Rental Manipulation  

(Rent credit, Rent-free period) 
103 10.42% $                      54,958.28 

Combination of  

Contribution + Rental Manipulation 
78 10.75% $                      61,861.60 

Other Incentive  

(Miscellaneous, e.g. Car space ) 
2 - - 
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Contribution - Value not specified on lease  

(Deed separate to registered lease) 
20 - - 

Total 526   

 

The value of incentives for leases has been categorised by retail format and as a percentage of the total 

lease (Fig. 3 and Fig. 4). 

 

Figure 3: $ Value of Incentives over lease term of base rent by Centre Format – QLD 
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Figure 4: Percentage value of incentives over lease term of base rent by Format – QLD 

 

Fig. 3 and Fig. 4 show the percentage and value of incentives over the lease term of base rent by shopping 

centre types. The highest financial contribution in terms of both contribution and rental credit are in DFOs 

and Bulky Goods centres. Sub-Regional centres have the highest level of financial contribution followed by 

Regional centres. 

Incentives form an integral part of the retail leasing landscape in Australia and have a material impact as to 

the overall effective rents achieved of between 3-10.75% of the total rent paid.  The fact that the vast 

majority are not registered on leases, indicates that the retail leasing market is not fully transparent and 

rental price distortions are occurring.   

As retail conditions remain very difficult and retailers struggle to procure fitout finance from traditionals 

sources such as banks, the requirement for the provision of incentives by Landlords, particulalry in relation 

to fitout contributions, will only continue to grow into the future.    Therefore, full transparency on this 

issue should be available to all market participants.  

Furthermore, it is  not clear from the Real Property Act of Queensland or NSW, that if an incentive provided 

by a Lessor has the protection of indefeasibility of title for a Lessee. That is to say, if a Lessor agrees to 

provide an incentive to a Lessee which is not registered, in the case where the Lessor changes, whether the 

new Lessor or contracting party is bound to honour the incentive promised.  A very simple method to 

ensure registration of incentives would be to legislate that if an incentive is not registered on the lease, 

then any other contractual obligations outside the lease are void. 
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Examples of incentives from the public domain and listed entities 

Whilst less than 12% of incentives are recorded on registered leases in NSW, the prevalence and quantum 

of incentives in the retail leasing market are well documented. Several of the large listed shopping centre 

owners have reported on their incentives in aggregated format, which provides further details on the 

growing use of incentives in the market and where and when they are most frequently used. 

Table 4: Listed shopping centre owner Charter Hall Retail Use of Incentives FY 2006 -2012.  
Source: Charter Hall Retail Annual Reports, Citi Research 

 

Table 4 shows the incentive patterns of Charter Hall Retail, a listed entity on the Australian stock exchange, 

who predominately own Neighbourhood and smaller Sub-Regional centres. The report shows the quantum 

of incentives expressed in millions as well as a % of development spend and total asset value.  

Two trends emerge: 

1. The quantum of incentives has been rising since FY 09, with a marked jump in the FY 2012 year of 
almost double the previous year.  

2. Incentives are strongly correlated to re-development activity – This is due to the initial start –up 
nature of a new development or redevelopment of a centre, which requires additional financial 
inducement for the retailer to absorb the additional risk from the new development. 

Table 5: GPT Incentives for Direct Shopping Centres Investments 2011 – 2012 
Source: Company Reports 
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Figure 5: Stockland incentives data for 1
st

 Half 2011 and 2012. Source: Stockland Annual Reports 

 

Figure 5 shows the use of incentives by Stockland, broken down by lease renewals, new leases and those 

new leases that have entered retail administration. Stockland is a listed entity on the ASX and is the largest 

owner of sub –regional shopping malls in Australia. 

The results show that incentives are not used at all in lease renewals.  This is a typical pattern across all 

shopping centre formats, whereby incentives are predominantly used for new tenants entering the centre. 

Of the total portfolio of deals in 2011, 47% received an incentive by transaction value (91 transactions) and 

54% by gross lettable area.  

The incentives given to vacated/expiring leases equalled 7.2% of the gross rent over the term of the lease. 

This figure climbed to 16.4%, when the previous tenant had entered into administration. This is likely due 

to the fact that the Lessor wished to lease the space up quickly, in order to protect their tenant mix, passing 

traffic and required additional inducement to do so. 

 

 

 



This submission is provided in strict confidence and must not be reproduced, disseminated, transmitted in part or in whole, without 

the express permission in writing of . 

Strictly Confidential Page 10 6/02/2014 

How best could the whole of the financial arrangements of the lease be made publically accessible? 

Perhaps one of the best articles ever written on the subject of disclosure of incentives was recently 

produced by Sebastian Di Marco, a solicitor who acts for both Lessors and Lessees in the main publication 

of the shopping centre industry (Shopping Centre News), which is shown in Annexure 1.  This article 

highlights the dangers of not disclosing incentives from a lessor’s perspective. 

The simplest way to capture the whole financial arrangement is to require that incentives be registered on 

the lease, or to register a summary page of the Disclosure Statement with the lease, which shows the 

Lessor’s contribution. 

An example of an incentive registered on the lease is shown below: 
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4.3 Streamlining/simplification – Registration of Leases 

Timeliness of information availability and lack of consistency in accessing this data across all retail 

property types 

Problems with Current Registration System – Delays in Lease Registration 

Section 15 of the Retail Leases Act 1994 demands all leases to be registered within one month of the 

payment of stamp duty. However as stamp duty has been abolished, the Act should be amended 

accordingly.  

We have examined a selection of New South Wales shopping centres to determine the average time taken 

to register a lease starting from the commencement date. We have withheld centre and tenant names. 

 

Sub-Regional Centre, NSW: 52 retailers 

          

 Usage Electrical/Computers  Usage Supermarket 

 Date of Registration 23/09/2011  Date of Registration 11/10/2012 

 Commencement Date 8/08/2011  Commencement Date 3/12/2011 

 Expiry date 7/08/2018  Expiry date 2/12/2021 

 No. of days to register 46  No. of days to register 313 

      

 Usage Medical  Usage Food 

 Date of Registration 14/12/2011  Date of Registration 11/10/2012 

 Commencement Date 1/09/2011  Commencement Date 1/10/2012 

 Expiry date 31/08/2016  Expiry date 30/09/2022 

 No. of days to register 104  No. of days to register 10 

      

 Usage Fresh Food  Usage Beauty 

 Date of Registration 14/12/2011  Date of Registration 13/11/2012 

 Commencement Date 21/08/2011  Commencement Date 18/08/2012 

 Expiry date 20/08/2018  Expiry date 17/08/2017 

 No. of days to register 115  No. of days to register 87 

      

 Usage Fashion Accessories  Usage Services 

 Date of Registration 10/10/2012  Date of Registration 13/11/2012 

 Commencement Date 1/09/2012  Commencement Date 1/10/2012 

 Expiry date 21/08/2017  Expiry date 30/09/2017 

 No. of days to register 39  No. of days to register 43 

      

 Usage Liquor Store  Usage Services 

 Date of Registration 10/10/2012  Date of Registration 15/11/2012 

 Commencement Date 3/12/2011  Commencement Date 1/07/2012 

 Expiry date 2/12/2021  Expiry date 30/06/2017 

 No. of days to register 312  No. of days to register 137 

      

  

Average number of days 
for lease registration from 

commencement 
121 days 
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 Sub-Regional Centre, NSW: 120 retailers 

         

 Usage Fashion  Usage Services 

 Date of Registration 25/05/2012  Date of Registration 18/02/2013 

 Commencement Date 27/03/2012  Commencement Date 1/08/2012 

 Expiry date 26/03/2017  Expiry date 31/07/2017 

 No. of days to register 59  No. of days to register 201 

      

 Usage Beauty  Usage Fashion 

 Date of Registration 10/05/2013  Date of Registration 18/02/2013 

 Commencement Date 1/01/2013  Commencement Date 1/12/2011 

 Expiry date 31/12/2017  Expiry date 30/11/2015 

 No. of days to register 129  No. of days to register 445 

      

 Usage Food  Usage Bookshop 

 Date of Registration 7/05/2013  Date of Registration 7/02/2013 

 Commencement Date 16/08/2012  Commencement Date 1/03/2013 

 Expiry date 15/05/2018  Expiry date 28/02/2018 

 No. of days to register 264  No. of days to register -22 

      

 Usage Food  Usage Fresh Food 

 Date of Registration 29/04/2013  Date of Registration 7/02/2013 

 Commencement Date 1/03/2013  Commencement Date 1/11/2012 

 Expiry date 28/02/2018  Expiry date 31/10/2018 

 No. of days to register 59  No. of days to register 98 

      

 Usage Fashion  Usage Supermarket 

 Date of Registration 17/04/2013  Date of Registration 20/12/2012 

 Commencement Date 12/10/2012  Commencement Date 21/09/2012 

 Expiry date 11/02/2018  Expiry date 30/09/2027 

 No. of days to register 187  No. of days to register 90 

      

  

Average number of days for 
lease registration from 

commencement 
151 days 

 
 
 

 

 

 

 

 

 

 



This submission is provided in strict confidence and must not be reproduced, disseminated, transmitted in part or in whole, without 

the express permission in writing of . 

Strictly Confidential Page 14 6/02/2014 

 

 

Regional Centre, NSW: 152 retailers 

          

  Usage Electronics   Usage Fashion 

  Date of Registration 4/07/2012   Date of Registration 13/02/2013 

  Commencement Date 28/02/2012   Commencement Date 1/11/2012 

  Expiry date 31/03/2022   Expiry date 31/10/2017 

  No. of days to register 127   No. of days to register 104 

       

  Usage Fashion   Usage Fashion 

  Date of Registration 29/06/2012   Date of Registration 21/01/2013 

  Commencement Date 10/02/2012   Commencement Date 25/10/2012 

  Expiry date 9/02/2017   Expiry date 24/10/2018 

  No. of days to register 140   No. of days to register 88 

       

  Usage Food   Usage Food 

  Date of Registration 9/04/2013   Date of Registration 15/01/2013 

  Commencement Date 1/09/2012   Commencement Date 1/11/2012 

  Expiry date 31/08/2019   Expiry date 31/10/2018 

  No. of days to register 220   No. of days to register 75 

       

  Usage Fashion   Usage Services 

  Date of Registration 26/02/2013   Date of Registration 15/01/2013 

  Commencement Date 28/09/2012   Commencement Date 1/05/2012 

  Expiry date 27/09/2017   Expiry date 31/08/2013 

  No. of days to register 151   No. of days to register 259 

       

  Usage Fashion   Usage Bookshop 

  Date of Registration 22/02/2013   Date of Registration 14/12/2012 

  Commencement Date 28/09/2012   Commencement Date 15/08/2012 

  Expiry date 27/09/2019   Expiry date 14/08/2019 

  No. of days to register 147   No. of days to register 121 

      

  

Average number of days 
for lease registration from 

commencement 
143 days 
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Major Regional Centre, NSW: 217 retailers 
          

 Usage Food   Usage Services 

 Date of Registration 25/05/2012   Date of Registration 27/03/2013 

 Commencement Date 26/09/2011   Commencement Date 1/05/2011 

 Expiry date 25/09/2016   Expiry date 30/04/2016 

 No. of days to register 242   No. of days to register 696 

       

 Usage Food   Usage Beauty 

 Date of Registration 27/06/2012   Date of Registration 21/06/2012 

 Commencement Date 1/05/2010   Commencement Date 12/12/2011 

 Expiry date 30/04/2015   Expiry date 11/04/2017 

 No. of days to register 788   No. of days to register 192 

       

 Usage Food   Usage Food 

 Date of Registration 27/06/2012   Date of Registration 6/03/2013 

 Commencement Date 1/03/2012   Commencement Date 28/08/2012 

 Expiry date 30/04/2017   Expiry date 27/08/2017 

 No. of days to register 118   No. of days to register 190 

       

 Usage Food   Usage Electronics 

 Date of Registration 27/03/2013   Date of Registration 28/02/2013 

 Commencement Date 8/12/2012   Commencement Date 8/11/2012 

 Expiry date 7/04/2018   Expiry date 7/05/2018 

 No. of days to register 109   No. of days to register 112 

       

 Usage Homewares   Usage Food 

 Date of Registration 27/03/2013   Date of Registration 28/02/2013 

 Commencement Date 6/10/2012   Commencement Date 1/06/2012 

 Expiry date 5/04/2018   Expiry date 31/05/2017 

 No. of days to register 172   No. of days to register 272 

      

  

Average number of days for 
lease registration from 

commencement 
289 days 
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Super Regional Centre, NSW: 304 retailers 

          

 Usage Fashion  Usage Beauty 

 Date of Registration 22/10/2013  Date of Registration 27/02/2013 

 Commencement Date 1/08/2012  Commencement Date 23/09/2012 

 Expiry date 31/07/2015  Expiry date 31/12/2014 

 No. of days to register 447  No. of days to register 157 

      

 Usage Fashion  Usage Fashion 

 Date of Registration 5/02/2013  Date of Registration 3/10/2013 

 Commencement Date 14/08/2012  Commencement Date 22/10/2012 

 Expiry date 31/12/2014  Expiry date 21/10/2013 

 No. of days to register 175  No. of days to register 346 

      

 Usage Fashion  Usage Beauty 

 Date of Registration 1/03/2013  Date of Registration 30/09/2013 

 Commencement Date 23/08/2012  Commencement Date 24/04/2013 

 Expiry date 22/08/2017  Expiry date 23/04/2018 

 No. of days to register 190  No. of days to register 159 

      

 Usage Giftware  Usage Beauty 

 Date of Registration 8/05/2013  Date of Registration 12/09/2013 

 Commencement Date 24/08/2012  Commencement Date 14/07/2013 

 Expiry date 28/08/2018  Expiry date 13/07/2018 

 No. of days to register 257  No. of days to register 60 

      

 Usage Food  Usage Services 

 Date of Registration 19/12/2012  Date of Registration 10/10/2013 

 Commencement Date 28/08/2012  Commencement Date 3/09/2013 

 Expiry date 27/08/2017  Expiry date 2/09/2018 

 No. of days to register 113  No. of days to register 37 

        

  
Average days lease 

registration from 
commencement 

194  
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Analysis 

Based on our entire database, leases in New South Wales take 180 days, on average, from commencement 

to be registered. This average figure is much longer than the one month stipulated in the Act and is an 

indication that the provision in the Act is not having its desired effect. 

 

Other Lease Registration Delays 

In some situations, leases are not being registered at all. For example, a Sub-Regional shopping centre in 

northern New South Wales, containing approximately 30 shops, does not have any leases registered on 

title. A neighbourhood shopping centre in New South Wales Central Coast, containing approximately 15 

shops, also has no leases registered. 

Similarly, airports and other properties such as casinos, usually do not register their retail leases, or if they 

do, there is no detail on the rents contained within the registered lease. 

Additionally many of the large (regional and above) shopping centres are slow in updating their lease 

register, with many being more than one year out of date, or having very few leases being registered. 

 

Centre Type Number of retailers Most recent lease registration activity 

Sub-Regional 88 July 2012 

Major Regional 231 October 2012 

City Centre 99 November 2012 

Super Regional 269 November 2012 

City Centre 309 November 2012 

Regional 114 December 2012 

Major Regional 217 December 2012 

City Centre 59 One lease registered in 2013 

Super Regional 342 One lease registered in 2013 

Super Regional 441 One lease registered in 2013 
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The requirement for leases to be registered on the title of land in NSW 

Refer to Exhibits 

There is considerable debate amongst lawyers and industry practitioners as to whether the registration of a 

lease on title for three years or more is mandatory. Section 53 of the Real Property Act states the word 

“shall” execute a lease (sic) [over three years] in the approved form, however it does not say it must. 

Similarly there is no current requirement under the Retail Leases Act for a retail lease to be registered. 

Section 15 of the Act deals with registration and states “If a lease is to be registered…”. In other words 

registration is not mandatory. 

By not mandating that leases be registered, the market suffers from a lack of transparency and information 

in the same way the omission of incentive details from a registered lease leads to an uninformed market.    

 can cite examples of whole shopping centres in New South Wales where no leases are registered on 

title.  

 

Options & Short Term Deals 

Refer to Exhibits 

Option leases are rarely registered, particularly in retail strips. Registration for these option leases should 

be mandatory if over a certain period.   

Similarly with short term deals, which are becoming more prevalent in the market, should be registered if 

term is for one year or more. 
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Exhibit 1 – Sub-Regional Shopping Centre, NSW 

This sub-regional shopping centre and has more than 30 specialty shops. As at 30 November 2013 there 

were no leases registered on title. 

 

 

Exhibit 1.1 
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Exhibit 2 – Casino 1 

Casino with ground floor retail area accommodating 10 high-end fashion retailers. 

 

Exhibit 2.1 
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Exhibit 2.2 
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Exhibit 3 – Airport 1 

Airport 1 has approximately 70 retail stores. However there are only a handful of leases registered on title. 

Between 2006 and 2011, only four leases were registered on title. 

 

Exhibit 3.1 
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Exhibit 3.2 
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 have hundreds of examples of leases in New South Wales-based shopping centres and strips that are for 

terms that are three years and over and were never registered. Some examples are shown below: 

 

Centre Type Premises Tenant 

Major Regional Shop 1-004A  

Major Regional Shop 108  

Major Regional Shop 30  

Major Regional Shop 17  

Major Regional Shop B005  

Neighbourhood Shop 2  

Neighbourhood Shop 35  

Sub-Regional Shop 58  

Sub-Regional Shop 59  

Neighbourhood Shop 1  

Neighbourhood Shop 2  

Neighbourhood Shop 13  

Neighbourhood Shop 52  

Regional Shop 2054  

Major Regional Shop 250  

Major Regional Shop 237  

Major Regional Shop 508  

Major Regional Shop 117  

Major Regional Shop 206-207  

Major Regional Shop 308  

Major Regional Shop 127-128  

Major Regional Shop 402/404/406  

Super Regional Shop 5026  

Super Regional Shop 3060  
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Should all leases and licences of less than 3 years be registered? 

Licences 

Clearly licences which are non-exclusive rights to occupy parts of the premises such as seating and storage, 

should not be registered, as they do no grant an interest in the land and therefore do not run with the land. 

Leases less than 3 years 

Research undertaken by  in 2008 and 2012 indicates an increasing prevalence of shorter term lease deals 

in New South Wales and other jurisdictions around Australia. This is due to the increasing uncertainty 

around committing to longer term deals. The majority of these leases are never registered on title. 

Similarly, option leases are seldom registered on title, particularly in relation to strip shops. As the majority 

of option leases contain a market rent review mechanism, which is independently determined from the 

original lease, this information is vital for leasing transparency.  

 

Exhibit 4 – Option lease not registered on title 

Exhibit 4 is a Super Regional shopping centre title extract (obtained September 2013) and the front page of 

food retailer lease. This lease expired in June 2013 and had an option of 5 years, however the retailer is still 

in occupation at the centre and no option lease has been registered. 

 

Folio Premises Dealing Registered Lessee/Mortgagee Expires 

redacted SHOP TE06 redacted 3/11/2008 Food retailer 3/06/2013 

Exhibit 4.1 
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Exhibit 4.2 
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Disclosure of Areas on Lease 

There is currently no requirement in the Act to disclose the leased area on the registered lease. However 

there is a requirement to show an area (even if it is approximate) on the Disclosure Statement, if the lease 

is Net. Therefore this information is available, however in certain circumstances areas are not being 

transferred onto the lease document as there is currently no requirement to do so. This situation does not 

occur in Queensland where it is mandatory to attach a survey of the premises to the lease and disclose an 

area in the lease. The use of area to calculate a rent per square metre per annum is the industry standard 

for comparison of rents, which makes comparison difficult without a disclosed area. 

 advocates that if the area is disclosed in the Disclosure Statement, then it should be transferred into the 

lease. 

An example of a lease with no disclosed area is provided below: 

 

Exhibit 5.1 
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Exhibit 5.2 
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Exhibit 5.3 
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Direct Responses 

4.3.a. Should the time required for registration of a lease by the landlord be expanded from one month 

to three? 

Yes. This should be three months from the later of the lease commencement date or the date of 

occupation. However there should be exceptions made in the case where there is a delay in the 

establishment of a title over land, such as in the case of a re-development of a shopping centre. In such 

cases, the Small Business Commissioner should be notified when the leases will be available for 

registration.  

 

4.3.b. Should there be a more effective remedy where the landlord does not register the lease or provide 

the tenant with a signed copy of the lease within the timeframe required by the Act? 

Yes. Penalties to apply that are material enough to force a change in behaviour. The Small Business 

Commissioner should have the power to enforce such penalties and have the right to issue orders to 

comply. 
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Conclusion & Recommendations 

We have demonstraded over the course of our trading history that the registration of retai leasing data in 

New South Wales is broadly used by the participants in the retail leasing market and provides enormous 

benefit to the business community.  

The effectiveness of the registered leases as a form of datato provide market leasing information is being  

hampered by unnecessary delays in registering leases, and in some cases no lease registration at all. The 

imposition of penalty for a delay in registration past a three month time limit, would resolve this issue. 

Exceptions should be made in the case where there is a delay in the establishment of a title over land, such 

as in the case of a re-development of a shopping centre. In such cases, the Small Business Commissioner 

should be notified.  

We further submit that any lease which falls under the Retail Leases Act, including option leases, should be 

mandated to be registered within three months of commencement date with penalties to apply that are 

material enough to force a change in behaviour, to ensure that the market is fully informed of these types 

of leases.  

To increase market transparency, a standardised form disclosing key lease terms and attached as the front 

page of the lease should be mandated. Furthermore, it is currently not mandatory to disclose the leased 

area anywhere in the lease document. This decreases the accuracy and efficiency of market analysis. One of 

the key terms that should be included in the standarised form is the leased area in square metres. 

In relation to incentives, we have demonstrated that they have a material and often significant effect on 

the overall leasing cost to the lessee. The fact that approximately 11% of incentives become registered 

indicates that there is a major problem in market transparency. As retail conditions remain very difficult 

and retailers struggle to procure fitout finance from traditionals sources such as banks, the requirement for 

incentives by Landlords will only continue to grow into the future. Therefore, full transparency on this issue 

should be available to all market participants. A very simple method to ensure registration of incentives 

would be to legislate that they are to be registered on the lease. 

 

Yours sincerely, 
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Annexure 1 
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Annexure 1 continued 

 




