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SUBMISSION TO THE REVIEW OF THE RETAIL LEASES ACT 1994 

FEBRUARY 2014 

 

ClubsNSW welcomes the opportunity to provide comment in response to the release of the 2013 

Review of the Retail Leases Act 1994 Discussion Paper.  We consider that a review of the Retail 

Leases Act 1994 (‘the Act’) is both timely and appropriate.  

With regard to Section 6.1 of the Discussion Paper, “Coverage of the Act – Definition/List”, ClubsNSW 

submits that the Act be amended to provide an exemption for agreements between registered clubs 

and a third party for the third party to provide goods or service to members of clubs and their guests 

in circumstances where: 

1. the goods and services are provided on the premises or property of the club;  

 

2. the third party has a licence (either express or implied) to be on the premises of the club for 

the purpose of the carrying on the business of the third party in providing the goods and 

services.  

We understand that the Act was drafted with the original objective of protecting the economic 

exploitation of some lessees by some lessors, particularly those in large shopping centres. However, 

the Act places considerable hardship on clubs as it is not an appropriate legislative regime to 

regulate the commercial/contractual terms between clubs and the operators that they engage to 

provide services and facilities to members and their guests. 

A prime example of this is the provision of catering. Catering is an essential part of almost every 

club. However, food preparation is a specific skill and in clubs this is often contracted out to an 

independent caterer. 

Section 5 of the Act provides a number of exemptions to the Act. One such exemption is for: 

“shops that are used wholly or predominantly for the carrying on of a business by the lessee 

on behalf of the lessor” 

ClubsNSW submits that this section has not been used in any of the reported cases to successfully 

exclude the application of the Act to a business. This may be because “carrying on a business on 
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behalf of a lessor” would require a lessee to have the power to act as agent or partner for the lessor. 

Structuring an agreement to provide that the lessee carries on a business on behalf of the lessor 

could create considerable unacceptable liability for a lessor.  

However, (and ignoring these complex legal issues) it is simple to see how an ordinary person would 

presume that a caterer was carrying on a business “on behalf” of the club. Indeed, most club 

members and patrons do not see any distinction between the club and the caterer and presume it is 

the club providing the food. 

This lack of distinction between the club and the caterer is a key issue in this submission and is 

demonstrated by the following two examples.  

Clubs must ensure that caterers provide their services at a high standard. The simplest way to do this 

is by a catering agreement that allows the caterer to provide food services and which provides for 

the agreement to be terminated on reasonable notice if standards are not maintained.  

A lease cannot be granted by a club over any part of its licensed premises without approval of the 

Authority and other complex preconditions being satisfied. Hardly any clubs have taken this course 

because of the difficulty and cost involved.  However it is possible (and increasingly the case) that 

commercial arrangements made by clubs are being held to be retail leases even though this was not 

intended by any of the parties at the time of entering into the agreement.  

This distinction between retail leases and other forms of commercial arrangement has been 

recognised by the Courts.  In the Supreme Court case Trembalas v Cyprus Community of NSW Ltd 

[unreported 2 June 1998] (“Trembalas”), Justice Windeyer considered whether an agreement with 

the club that allowed a caterer to provide food at a club was a retail lease for the purposes of the 

Act. Justice Windeyer found that: 

1. the licence in that case was “not a right of occupation but a right to conduct an operation on 

certain premises upon certain terms and conditions;” and 

 

2. it was also a licence “not to operate a business but to operate part of a business” 

 

3. this was despite the fact that the arrangement gave “exclusive food catering rights for the 

bistro” (although admittedly “non-exclusive rights to cater in the auditorium”). 

However, in very similar factual situation in Lytton v North Bondi RSL Club (RLD) [2012] NSWADTAP 8 

(“Lytton”) the Administrative Decisions Tribunal (‘Tribunal”) found that a similar arrangement was a 

retail lease for the purposes of the Act. At first instance the Tribunal found: 

“The Applicant's business of preparation and sale of meals from the kitchen and servery area 

is not a business conducted jointly with the club. There are obligations set out within the 

Licence Agreement as to the manner in which the business is to operate and as to the 

Applicant's contribution to outgoings, but there is nothing within the agreement nor arising 

from the evidence in these proceedings to indicate that the business is jointly operated by the 

parties. As such, the factual situation is different to that which existed in Trembalas 



3 
 

On appeal this statement by the Tribunal was approved in the following terms: 

“The Tribunal correctly distinguished the decision of Windeyer J in Trembalas (which of 

course on a matter of law would bind us) in light of his Honour's finding of fact that the 

business conducted in the bistro was conducted jointly by the plaintiff and the club and that 

the relevant licence (contrary to the express terms of the licence in the present case) did not 

give the plaintiff occupation of the bistro.” 

It is unfortunate and confusing that the distinction between what is or is not a retail lease is a very 

fine one such that clubs cannot be certain until a dispute arises and the courts then have to decided 

one way or the other. 

The finding in Lytton that the club had entered into a retail lease had a number of consequences for 

the club, including the following: 

1. The club was subjected to a five year lease.  This is because under section 16(1) of the Act, a 

minimum term of five years applied to the agreement. 

2. Agreed capital contributions of $9,470.72 made by the caterer to the club had to be 

returned.  This is because under section 23 of the Act capital costs are not recoverable from 

a lessee of a retail lease. 

3. The Club almost lost the right to receive contributions to outgoings such as gas, electricity 

and phone bills.  This is because under section 22(1) of the Act, outgoings are not 

recoverable unless the lease specifies the amount, the apportionment and how they are to 

be recovered. However, the Tribunal at first instance held that the payments for outgoings 

were for “fair compensation of (the caterer’s) use.” The club was therefore not prevented 

from receiving the outgoings.  

Furthermore, while not considered in Lytton there are a number of possible penalties that arguably 

could have been imposed on the club for failing to comply with the Act.   

The case has created considerable confusion and unrest in the industry.  

If poor quality food or service is provided by a caterer the club often has to consider paying the 

caterer a considerable and often unreasonably large amount to leave to avoid the costly potential 

argument that the agreement is a retail lease subject to the Act. 

While the discussion above has been principally about catering services provided by third parties in 

clubs, the exemption should apply to other businesses which are common in the club industry such 

as gymnasium operators, hairdressers and in golf clubs – golf professional shops.  

A further reason for an exemption along the line proposed above is that clubs do not have the same 

strong bargaining powers and are not motivated by the imperatives for commercial returns as the 

owners of shopping centres. Clubs are essentially community organisations with volunteer boards 

which generally do not have the commercial experience or expertise to deal with the complexities 

and nuances of the Act. 
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Furthermore, the protections offered by the Act to retail tenants are not necessary in clubs where in 

most cases there is very little capital expenditure required by the caterer or other business operator 

as this is usually provided by the club itself.  

Any breach by the club of a commercial arrangement of the sort referred to above is adequately 

remedied by damages rather than requiring the club and the caterer or other business operator to 

be locked into an unsatisfactory commercial arrangement for five years because that commercial 

arrangement is held (contrary to the understanding of the parties when they entered into it) to be a 

retail lease under the Act as well as other unexpected consequences as demonstrated by Lytton 

(above).  

ClubsNSW appreciates the opportunity to provide comment and looks forward to further 

consultation. Should you wish to discuss this submission in more detail, please contact Anthony 

Trimarchi, ClubsNSW Policy Officer, on (02) 9268 3000, or by email at atrimarchi@clubsnsw.com.au. 
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