
1.1 INFORMATION ASYMMETRY 
 
 
1.1.a Is the confidentiality of the financial arrangements between the parties more 

important than the provision of industry information? 
 
 Small landlords – no. 
 Medium landlords – yes. 
 
1.1.b. If not, how best could the whole of the financial arrangements of the lease be 

made publically accessible? 
 
 Suggest the creation of a register with the Office of the Small Business 

Commissioner (SBC).  Landlords should be required to send a copy of the 
disclosure statement to the SBC.  The SBC could then make the information in 
relation to rents and incentives available in a format which does not identify the rent 
or incentive payable for any particular shop. 

 
 It is not practical to require that the whole of the financial arrangements be 

contained in the lease itself as only leases with a term (including options) of more 
than 3 years are commonly registered at the LPMA.     

 
 There is a cost in registering a lease with the LPMA being the $104.50 registration 

fee.   
 
 Also, if all of the information were contained in the lease and it was registered at the 

LPMA, then the confidentiality of that information is lost.   
 
1.1.c. If information were required to be registered, how should updated side deals 

be dealt with? 
 

Updated side deals are not very common and generally relate to a situation where a 
tenant requires financial relief due to poor trading.   

 
If the SBC maintained a register, the updated side deal could simply be lodged with 
the SBC. 

 
If the registration with LPMA model were adopted, the lease would need to be 
updated and the update registered.  This would incur legal costs on both sides for 
the drafting of the update to the lease, registration fees and mortgagee’s consent 
fees.   
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INFORMATION ASYMMETRY – TURNOVER DATA 
 
 
1.2.a What, if anything, should be done about the collection of turnover data by 

landlords? 
 
 Nothing 
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2.1 OUTGOINGS – MARKET RATES 
 
2.1.a. How can there be greater certainty in outgoings, including management fees 

that are recovered from tenants? 
 
 The existing provisions of the Act are working well.  If items such as management 

fees are exempted, the effect is likely to be that the rent will increase and these 
costs will become ‘hidden costs’. 

 
 There was a concern that a tenant would be charged for the outgoings on vacant 

shops.  In practice this tends not to happen as leases commonly provide that the 
tenant pays that proportion of the outgoings that the net lettable area of the 
premises bears to the net lettable area of the Centre.   

 
 A vacant shop is still part of the net lettable area of the Centre and so would be 

caught as part of the net lettable area of the Centre in the formula. 
 
 
2.1.b. How can the reporting obligations of a landlord who collects outgoings be 

streamlined in such a way that the tenant gets important information, yet 
unnecessary costs and any excessive reporting activities are removed? 

 
 The existing provisions of the Act are working well.  The problematic item was the 

mid-year update report on outgoings expenditure and that report was removed in 
the last review. 
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2.2 OUTGOINGS – ADVERTISING AND PROMOTION 
 
 
2.2.a. Are the current requirements for marketing plans, six monthly expenditure 

statements, advertising statements and auditor’s reports appropriate and 
necessary (an opportunity to reduce red tape)? 

 
 The requirement for the six monthly expenditure reports could be removed.  They 

are for information only.   
 

The tenants are already protected in that the advertising and promotion fund can 
only be used for advertising and promotion of the Centre.  Any misuse of funds 
would be identified by the end of year audit. 
 
There was a concern raised that the reporting does not provide commentary or 
analysis of the ‘value for money’ or effectiveness of the expenditure.  It is difficult to 
see how an auditor could comment on those issues.   
 
The value for money and effectiveness aspect is subjective.  If a report was 
required to identify those aspects an expert in marketing would need to be 
appointed to make the comments.  This would then result in further cost and it is 
difficult to see how the additional cost would benefit the tenants, rather than being 
an additional drain on the marketing fund or an additional outgoing. 

 
 
2.2.b. Is the current regulation for the use of advertising and promotion funds 

working well? 
 
 Yes. 
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2.3 OUTGOINGS – LAND TAX 
 
2.3.a. Would there be a benefit or detriment if landlords are prohibited from 

recovering land tax from tenants? 
 
 It is likely to be a detriment if landlords were prohibited from recovering land tax and 

it is likely to lead to land tax becoming a hidden cost in the form of increased rent. 
 
 South Australia is preventing land tax from being charged to tenants in a bill 

currently before Parliament.  However, the wording of the bill specifically allows 
landlords to charge a higher rent. 

 
 The ability for small and medium sized landlords to be able to pass on statutory 

charges to tenants is critical.   These landlords are typically individuals or family 
companies and are using their own money and so cost recovery is critical. 

 
It is common in a lease entered into by a small or medium size landlord for the 
landlord to be able to charge statutory outgoings, even if no other outgoing is 
charged. 
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2.4 OUTGOINGS – NOT DISCLOSED 
 

2.4.a. Is the disclosure regime working as intended?  Please provide recommendations of 
how it can be improved. 

 
 The disclosure statement is too complex and too repetitive.  It has become the lawyer’s job 

to complete the disclosure statement, which is not ideal.   
 

It is likely that less sophisticated tenants may not read or understand the disclosure 
statement. 

 
 It would be ideal if the disclosure statement should return to a form of 2 or 3 pages, in plain 

English and in a format that could be completed by a landlord or agent.  
 
2.4.b. Should the Act provide a wider range of remedies if a landlord or tenant does not 

provide a Disclosure Statement as required? 
 
 No. 
 
2.4.c. Should the minimum time for providing the Disclosure Statement of 7 days before the 

lease commences be reduced if both landlord and tenant are legally represented and 
request the option? 

 
 Yes.   
 

The 7 day regime can cause difficulties where the terms of the deal are significantly 
negotiated and so lead to the disclosure statement no longer being accurate.  In those 
cases a tenant will often want to amend the disclosure statement.  That  gives rise to the 
possibility that the amended disclosure statement is a ‘fresh’ disclosure statement and that 
another 7 day period may apply.  

 
2.4.d. Where a lease requires a tenant to pay “strata levies” should any special levy, extra 

levy or sinking fund have to be specifically disclosed (these levies can be significant 
amounts such as for major capital works to the strata property)? 

 
 Yes. 
 

That said, special levies and sinking fund levies are used for capital works.  The Retail 
Leases Act provides that charges for capital works cannot be part of outgoings.  On that 
basis it is arguable that a tenant should never be required to contribute towards special 
levies or sinking fund contributions. 
 
The sinking funds referred to in sections 25 and 25A seem to deal with sinking funds other 
than strata sinking funds, that said I make the comments on them below. 
 
Section 25A(3) places a limit on the amount that a tenant can be required to contribute 
towards a sinking fund, however, that section only applies to tenants in shopping centres.  
The section could be made wider so that it applies to all tenants by deleting the words 
‘situated in a retail shopping centre’ and replace the words ‘retail shopping centre’ with ‘retail 
shop’. 
 
Section 25A(4) provides that a landlord must not require or accept contributions to a sinking 
fund with a credit of more than $250,000.  If section 25A(3) is not amended, it allows tenants 
of shops that are not located in shopping centres to be charged the full amount of capital 
works by way of sinking fund contributions and is of no protection to those tenants at all.  
This could be remedied by changing section 25A(3) as I have recommended.  
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2.5 ENVIRONMENTAL UPGRADE AGREEMENTS 
 
2.5.a. What are the views of stakeholders on how best to manage the payment of an EUA 

levy under a retail lease? 
 
 The industry has not really taken up EUA’s.  In the small to mid-sized landlord market, 

EUA’s are not attractive and may not be acceptable to the landlord’s mortgagee.  This is 
because the charges under an EUA are first charges on the land and so reduce the 
mortagee’s security. 

 
 It would be a breach of a mortgagee’s security for a landlord to enter into an EUA without 

the prior consent of the mortgagee. 
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3.1 FIDELITY OF THE BARGAIN – FRANCHISEE SUBLEASE/LICENCE 
 
  
3.1.a. As a sub-tenant, how can a franchisee be protected if a franchisor becomes insolvent 

or fails to meet its obligations under a retail lease?  
 
 It is not necessarily appropriate to protect the franchisee as the franchisee may not be able 

to operate the business if the franchisor becomes insolvent.  For example, a person 
operating a muffin break franchise may not be able to operate a store selling muffins without 
the supply of the muffin mix, the uniforms and quality control, not to mention having a non-
branded store – would customers buy from a non-branded muffin store. 

  
It may be in the franchisee’s best interests for the sublease to end so that the franchisee is 
not burdened by an obligation to run a business it no longer has the support to run (eg no 
franchisor assistance and no products to buy from the franchisor). 

 
 A sublease does protect the franchisee as the franchisee usually does not accept any direct 

obligation to the landlord.  
 
 It is for the franchisee to carry out due diligence on the strength and health of the franchise. 
 
3.1.b. Is a registered sub-lease adequate protection in the case of the franchisor’s 

liquidation or administration? 
 
 See comments above. 
 
3.1.c. In some circumstances, should a franchisee be permitted to continue a business 

under the retail lease, such as assuming the rights and responsibilities of the 
franchisor (as head tenant) under the retail lease? 
 
No, see comments above. 
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3.2 FIDELITY OF BARGAIN – STRATA 
 
3.2.a. What is an appropriate remedy for a tenant in a retail shop located in a strata scheme 

where something under the control of the Owners’ Corporation disturbs the retail 
business? 

 
 Anything the Owners Corporation must spend money on is a cost, in the end, to all owners 

of property in the strata scheme. 
 
 The real difficulty here is where the Centre or building is in poor repair and there are, for 

example, leaks.   In that case, an Owners Corporation is in breach of the strata law by failing 
to keep the common property in good repair. 

 
 I suggest that if the Owners Corporation of a strata title shopping centre fail to keep the 

common property in good repair (as they are required to do by law), then as exist in section 
34 of the Act against the landlord eg the owners corporation must pay the tenant reasonable 
compensation.   

 
The remedies should not extend to: 
 
-  other disturbances as that may well create a disincentive for the owners corporation to 

repair and, in reality, an owners corporation does not manage a building in the same 
way as a building with one owner is managed; or 
 

- retail shops in strata buildings which are not shopping centres.  My concern is that if the 
remedy extended that far, that an owners corporation may forbid a landlord granting a 
lease to a retail shop and that would penalise a landlord un-necessarily. 

 
 
3.2.b. What are the benefits or detriments of tenants in a strata development having 

remedies to address disturbances arising from actions by the Owners’ Corporations 
heard by the ADT? 

 
 Currently a tenant has no action against an Owners Corporation.  If a retail tenant did have 

a remedy, then it would be sensible to have that action heard in the ADT as the ADT is 
familiar with the operation of the Retail Leases Act.  The Act is quite complex as are the 
issues that arise when retail shops are in strata complexes and the ADT has specialist 
members that are familiar with the legislation. 
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3.3 FIDELITY OF BARGAIN – ANTI AVOIDANCE 
 
3.3.a. What is the best way to ensure that tenants and landlords operate within the policy 

intent of the Act, namely to ensure fair and efficient dealings between the parties?  
 
 Nothing more needs to be done.  The Act already contains provisions dealing with 

unconscionable conduct and misleading and deceptive conduct.   
 

An anti-avoidance provision is likely to simply create another form of action which is raised 
when a party has an issue, that is, a ‘catch all’ claim. 

 
 
3.3.b. What would be the benefits or detriments if the Act contained an anti-avoidance 

clause? 
 
 The Act is currently quite certain.   The introduction of an anti-avoidance provision is likely to 

create a lack of clarity and so greater potential for dispute.  This is likely to then increase the 
number of claims to take advantage of the lack of clarity. 

 
 A lack of clarity also generally increases the cost of compliance and litigation.  The litigation 

prospects will be less certain as well. 
 
3.3.c. What would be the benefits or detriments if the Act contained principles such as a 

requirement for the fidelity of the bargain to be upheld? 
 
 The introduction of the suggested principles is likely to: 
 

- simply create another form of action which is raised when a party has an issue, that is, a 
‘catch all’ claim; 
 

- create a lack of clarity and so greater potential for dispute.  This is likely to then increase 
the number of claims to take advantage of the lack of clarity; and 

 
- increase the cost of compliance and litigation (as a result of the lack of clarity).  The 

litigation prospects will be less certain as well. 
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3.4 FIDELITY OF THE BARGAIN –DAMAGED PREMISES 
 
3.4.a. Are the remedies in the Act for the repair of damaged premises adequate? 
 
 Yes. 
 

However, section 36 of the Act should be amended to make it clear that it applies to 
damage or destruction arising from an event only.   
 
If section 36 is not amended in this way, the section places an obligation on a landlord to put 
premises into good repair makes it difficult for landlords, particularly small and medium sized 
landlords, to lease property to a tenant in its current position (eg not in good repair) on the 
basis that the rent is lower to address the condition of the premises. 
 
I would have no issues if the remedy granted by section 34(1)(f) was updated to apply to all 
retail shops, not just to those located in shopping centres, provided that the section was 
amended to allow landlords, particularly small and medium sized landlords, to lease 
property to a tenant in its current position (eg not in good repair) on the basis that the rent is 
lower to address the condition of the premises. 
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3.5  Fidelity of the bargain – Right of first refusal, end of lease 
 
3.5.a. Is there a market failure in relation to a tenant’s ability to negotiate a new lease at the 

end of a term? 
 
 No. 
 
3.5.b. Would there be a benefit or detriment if sitting tenants had a right of first or last 

refusal for a new lease upon the expiration of the initial term of lease? 
 
 It would be a detriment.   
 

The landlord is the owner of the shop and a right of first or last refusal for a new lease would 
remove the landlord’s ability to deal with its own property.  It could also lead to a situation 
where shopping centres are unchanging (and so potentially boring) and unable to introduce 
new market players easily. 
 
The tenant has a clear agreement with the landlord as to the length of time the lease is for.  
A right of this nature changes that commercial bargain. 
 
The inclusion of a right of last refusal is likely to increase leasing costs for both landlords 
and tenants as a lease needs to be negotiated with a tenant (so both the landlord and tenant 
spend money and time negotiating) and then the new tenant may lose out if the existing 
tenant decides to exercise its right of last refusal. 
 
You would need to decide the stage at which the right of last refusal arises (eg at signing of 
a heads of agreement or the signing of a lease).  The more certain the deal with the new 
tenant is, the more costs will have been spent by all parties.  
 
A change of this nature may make it more difficult for new tenants to obtain a lease and 
potentially makes retail property less valuable. 

 
 
3.5.c. Would there be a benefit or detriment if sitting tenants had a right for the period of 

‘holding over’ to be a rolling six month lease that began when a negotiation finally 
failed? 

 
 It would be a detriment.  
 
 It is difficult to tell when negotiations ‘finally fail’ as often a party may say that they are not 

interested as a negotiating tactic. 
 
 This is likely to create potential for confusion and so increased risk of cost and dispute. 
 
 The existing requirement for a landlord to give tenant notice at the end of a lease under 

section 44 would be sufficient, if it were changed to allow the landlord to cure a failure to 
give a notice by giving notice late, with the proviso that the tenant could extend the lease to 
the date 6 months after the notice was given, provided the tenant gave that notice within a 
month after receiving the landlord’s notice. 

 
 The need for that change arises as currently, if the landlord does not serve a notice under 

section 44, the tenant can request a notice and then receive an extension of the lease expiry 
date to the date 6 months after the landlord gives the notice, at any time up to the expiry 
date.  This means that if the landlord does not issue a notice under s44, the landlord is not 
able to enter into any agreements to lease the premises until after the landlord knows 
whether the tenant will or will not exercise its right to ask for a notice under s44.  That is, the 
situation as to whether or not the existing tenant can remain in the premises is uncertain 
until the expiry date. 
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If the tenant does request a notice and then obtains an extension of the lease expiry date 
under s44, the tenant is entitled to leave, without penalty before the new expiry date.   
This means that the landlord faces a period of time during which the shop may be vacant. 
 
If the landlord could cure a failure to give a notice under s44 on time, then it would give the 
landlord more certainty around the timing for putting a new tenant in the premises. 
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4.1  Streamlining/simplification – Standard Lease 
 
4.1.a. Would there be a benefit or detriment to the leasing industry if a standard lease was 

introduced that is clear, concise and easily understandable? 
 
 It is unlikely that the industry would ever agree to one standard lease. 
 
 The standard lease of the Law Society of NSW has a good level of acceptance within the 

small to medium sized landlord market.  The small to medium sized landlord market is the 
market which would be most interested in a standard lease. 

 
 I do not believe there is a need for another standard lease.  It has the potential to be an 

expensive exercise to create a lease that no-one will use. 
 
4.1.b. What would be the most effective way of developing a standard retail lease for NSW 

retail leases?  
 
 The standard lease of the Law Society of NSW has a good level of acceptance within the 

small to medium sized landlord market.   I do not see that there is a need for a further 
standard lease. 
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4.2  Streamlining/simplification – Appointment of Specialist Retail Valuers 
 
4.2.a. Is it appropriate for the Registrar of Retail Tenancy Disputes to appoint specialist 

retail valuers rather than the Administrative Decisions Tribunal? 
 
 Yes, particularly if a system can be implemented which allows parties to request specialist 

retail valuers with a particular level of experience eg 7 years rather than 5 years, experience 
with a particular type of building and also to indicate where a party is prepared to pay a 
higher cost for the valuation. 

 
4.2.b. Should the definition of ‘specialist retail valuer’ be expanded to include specialist 

retail valuers with some experience that also meet an approved accreditation 
standard? 

 
 This could be done.  There is a concern in the industry in relation to the training and 

knowledge of specialist retail valuers.   
 

A review of the recent case law showed that market rent review valuations are fairly 
frequently being held not to be valuations at all because of failures to comply with the criteria 
contained in the Act, often in very basic ways such as considering the rent of shops used for 
a permitted use similar to the shop for which the rent is being valued. 
 
I would be interested in making it easier for valuers to comply with the Act to reduce the 
failure to comply with the criteria contained in the Act.    This would save cost for all parties. 
 
One way of doing this would be to create a table which specified the criteria of section 
19(1)(a) and 31(1)(a) of the Act and contained space for the valuer to describe how the 
valuer had addressed each criteria.  The Act could require this table to be included in all 
retail market rent review valuations. 
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4.3  Streamlining/simplification – Registration of Leases 
 
 
4.3.a. Should the time required for registration of a lease by the landlord be expanded from 

one month to three? 
 
 The time for the lodgement of the lease for registration should be expanded from one month 

to three months. 
 
4.3.b. Should there be more a more effective remedy where the landlord does not register 

the lease or provide the tenant with a signed copy of the lease within the timeframe 
required by the Act? 
 
No. 
 
There was discussion in the group in relation to inserting a positive obligation to register a 
lease of more than 3 years.  I have no issue with this. 
 
 
Catherine Hallgath, Mills Oakley Lawyers 
 

 Catherine Hallgath, Mills Oakley Lawyers, 27 November 2013 
 



4.4  Streamlining/simplification – Disclosure statements 
 
 
4.4.a. Are the current Disclosure Statements working effectively?  
 

No, they are too long, repetitive and complicated.  Landlords, even sophisticated ones, do 
not understand them and so it has become the lawyers’ job to complete them. 

 
4.4.b. If not, how should they be streamlined to remove unnecessary compliance burdens 

on parties. 
 
 I would like a shorter disclosure statement, containing all the commercial terms of the deal 

(including incentives) ideally 2 or 3 pages. 
 
 It would be ideal if they could be issued by landlords or real estate agents. 
 
4.4.c. Would it be beneficial for a working group to be convened to examine ways to 

streamline disclosure requirements and reduce red tape? 
 
 Yes. 
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4.5  Streamlining/simplification – Mortgagee consent fees 
 
4.5.a. Should the Act clarify whether or not mortgagee consent fees can be passed on to a 

tenant?   
 
 It is important to small and mid-sized landlords to be able to pass on these costs. 
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5.1  Fair Dealings – Test of Good Faith 
 
5.1.a. Would a duty to act in good faith result in fairer and more efficient leases and reduce 

the number of disputes or have the opposite effect? 
 

The Act is currently quite certain and already contains provisions dealing with 
unconscionable conduct and misleading and deceptive conduct.  The introduction of a good 
faith provision is likely to create a lack of clarity and so greater potential for dispute.  This is 
likely to then increase the number of claims to take advantage of the lack of clarity. 

 
 A lack of clarity also generally increases the cost of compliance and litigation.  The litigation 

prospects will be less certain as well. 
 

A good faith provision is likely to simply create another form of action which is raised when a 
party has an issue, that is, a ‘catch all’ claim. 
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5.2  Fair Dealings – Bank guarantees 
 
5.2.a. Should the Act deal with the drawn down of a bank guarantee? 
 
 There is no need to regulate dealing with bank guarantees.  If a landlord draws down on a 

bank guarantee when it is not entitled to, there will be a dispute and this entitles the tenant 
to go to mediation and the ADT. 

 
5.2.b. Should there be a timeframe after the end of a lease when the landlord must release 

the bank guarantee? 
 
 If there is a timeframe, it must be linked to the date the tenant has ‘complied with all of its 

obligations under the lease’ and not to the expiration date of the lease.   
 
 This is because a tenant may hold over under the lease or may breach the lease and fail to 

carry out make good obligations by the expiry date.  If the date is not expressed as above, 
then the tenant may need to provide a new bank guarantee (and so incur cost) or the 
landlord will need to cash the bank guarantee. 
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6.1  Coverage of the Act – Definition/List 
 
6.1.a. Are retail shops that are currently not covered under the Act which should be? 
 
 I am happy with the list as it stands currently.  I am happy to consider adding additional 

types of retail shops to it on a case by case basis. 
 
6.1.b. Are retail shops that are currently covered under the Act which should not be? 
 
 I am happy with the list as it stands currently.   
 
6.1.c. What is the benefit or detriment in covering a limited range of other commercial 

premises under the Act? 
 
 Commercial premises should not be regulated by the Act.  The issues that have arisen that 

the Act was intended to address are not present generally in the commercial arena.   
 

The majority of the issues this review is addressing are specifically noted to relate to 
shopping centres only.  It is sufficient that commercial uses in a shopping centre are 
covered (eg where those uses are subject to the pressures  that the Act is intended to 
regulate). 

 
The commercial arena has different drivers to the retail arena and has operated successfully 
without regulation for many years.   

 
Increasing the ambit of the Act in this way would result in considerable compliance costs for 
landlords who do not currently deal with the Act and for no real reason. 

 
6.1.d. Which is the best approach to specify which businesses or premises are covered 

under the Act? 
 
 The existing schedule of premises.  The existing schedule is clear and ensures a minimum 

of dispute.  The schedule has flexibility as it allows for new uses to be added by regulation. 
 
6.1.e. Should the Act clarify that only leases that are “retail shop leases” on 

commencement of the lease are covered by the Act?  
 
 Yes. 
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6.2  Coverage of the Act – Inclusions/ Exclusions 
 
6.2.a. What are the benefits and detriments of including retail shops located in an office 

tower under the Act? 
 
 The retail shops will always be included under the Act.  The issue arises when a non-retail 

use occupies the same general area.  This can lead to a fluctuation in the number of shops 
so that the cluster of shops can sometimes satisfy the definition of a shopping centre (eg 5 
or more) and sometimes not. 

 
 This makes it difficult where a non-retail use occupies the premises under a non-retail lease 

when the number of shops is less than 5 (and so the non-retail use is not subject to the Act) 
and then when the number of shops increases to 5, the non-retail use premises then 
becomes subject to the Act. 

 
 That issue could be dealt with by specifying that in those circumstances the lease for the 

non-retail premises maintains its non-retail status for the term of the lease and any option 
terms. 

 
6.2.b. Should the Act clarify that certain businesses within shopping centres should be 

excluded under the Act, such as ATMs and vending machines? 
 
 Yes.  It would also be helpful to exclude storage licences. 
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6.3  Coverage of the Act – Publicly listed companies 
 
6.3.a. Should publicly listed companies and their subsidiaries be excluded from the 

operation of the Act? 
 
 Yes, they should, even if the public company is listed on an overseas stock exchange. 
 
6.3.b. What are the benefits and detriments of excluding publicly listed companies and their 

subsidiaries from the Act; in relation to these companies, other retailers and 
landlords? 

 
 Publically listed companies do not need the protection of the Act.   
 

It will assist small and medium sized landlords who can suffer from an imbalance of power in 
this case eg, the tenant has more power than the landlord. 
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7.1  Reduce prescriptive regulation – Minimum Term 
 
 
7.1.a. Is the minimum term of 5 years for a lease still required to provide security of tenure 

to tenants? 
 
 No.  I do not believe that the requirement ever did provide security of tenure for a tenant. 
 
7.1.b. Is the requirement for a tenant to obtain a certificate from a lawyer or conveyancer for 

a lease for less than five years still necessary? 
 
 No. 
 
7.1.c. Should short term leases of less than 6 months (including pop-up shops) be subject 

to the provisions of the Act, or subject to limited application of the Act? 
 
 No. 
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7.2  Reduce prescriptive legislation – Assignment 
 
7.2.a. Are the provisions of the Act relating to assignment appropriate, and if not how 

should they be changed?  
 
 The assignment provisions generally work well, however section 41(a) of the Act could be 

updated.   
 

Suggested change: 
 
  My suggestion is that the landlord’s ability to ask for information about the directors be 

specified in section 41(a) by including the words ‘and the directors of the proposed assignee 
(if any)’ after the words ‘business experience of the proposed assignee’. 

 
Section 41(a) allows the landlord to require information about a potential assignee.  A lot of 
people who deal with the Act do not have a high level of knowledge about it and may not 
use it every day.  The change I suggest would provide clarity and, I believe, be very useful 
to both tenants and landlords.  

 
We discussed the issue that some lawyers were unsure whether they were entitled to ask 
for information about the directors of an assignee who is a company.  Where an assignee is 
a company, the critical information about business experience usually lies with the directors, 
rather than the assignee company.  The financial information about the directors is less 
relevant as the assets of the directors cannot be used to satisfy the debts of a tenant 
company unless the directors are personal guarantors.  That said, knowing the financial 
position of the directors may assist a landlord to consent to an assignment, potentially on 
the basis of a higher security or otherwise. 

 
Not all lawyers are familiar with the Act and how to use it.  Whilst I do believe that it is 
possible for a landlord to ask for information about the directors under section 41(a), I 
believe that the wording of the section means that unless a lawyer is familiar with the Act, 
they will not realise they can ask for this information. 

 
  It is useful for both sides to provide the information as it gives more useful information about 

a potential assignee, particularly if they are a new company and so may assist an 
assignment to move through. 

 
 
7.2.b. Should the assignor be liable to the landlord for a certain period of time after the 

assignment if the assignee breaches the terms of the lease?   
 
 No. 
 
7.2.c. Does the Act need to clarify whether section 39 (1) (a) “use” refers to a category of 

use or the specific details listed for the original tenant? 
 
 No. 
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7.3  Reduce prescriptive legislation – Termination for inadequate sales prohibited 
 
7.3.a. Should the provision of the Act prohibiting termination for inadequate sales be 

amended or removed? 
 
 Yes. 
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8.1  Technical Issues – Regular Review of the Act 
 
8.1.a. How can the government ensure that the Act continues to meet its policy objectives 

and respond appropriately to changes in the retail leasing industry? 
 
 A regular review schedule with additional reviews to be conducted at the discretion of the 

Minister and Cabinet, with the caveat that any review results in cost not only to have the 
review, but also to implement any changes that may result. 

 
8.1.b. Should there be a provision for the Act to be reviewed on a regular schedule or allow 

any review to be conducted at the discretion of the Minister and Cabinet? 
 
 A regular review schedule with additional reviews to be conducted at the discretion of the 

Minister and Cabinet, with the caveat that any review results in cost not only to have the 
review, but also to implement any changes that may result. 
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8.2  Technical issues- Operation of the ADT 
 
8.2.a. Should the monetary limit for retail leases disputes in the ADT be increased?  If so, 

what should the monetary limit be? 
 
 
 
8.2.b. Are changes required to the provisions governing the ADT to ensure it has the 

appropriate capacity and resources to effectively deal with retail lease disputes? 
 
 
CLH still to complete 
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8.3  Technical Issues – Remedies and penalties in the Act 
 
8.3.a. How best can the provisions of the Act be enforced? 
 
 This really depends on the nature of the provisions.  The Act is already relatively balanced 

between having a natural consequence for a breach and otherwise. 
 
8.3.b. Would providing natural consequences when a breach occurs be an effective remedy 

and also promote better behaviour between parties and therefore outcomes in retail 
leasing?   

 
 Natural consequences are good, but only for circumstances where a party has either done 

or not done something.  They are not the holy grail as if they are applied to inappropriate 
circumstances eg where the breach is not clear, there will be disputes in relation to whether 
a party was entitled to exercise the natural remedy.  If they were not, then the damages 
could be quite larege. 

 
8.3.c. What remedies or penalties in the Act should be changed? 
 
 None. 
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8.4  Technical Issues – Online Sales 
 
8.4.a. Should the Act be amended to deal with revenue from online sales?  
 
 No.  It is often difficult to determine where online revenue came from and trying to regulate it 

could result in the same online revenue being included in the turnover figures for more than 
one store. 

 
8.4.b. Should the Act give clarity on the calculation of turnover data from online sales? 
 
 No. 
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8.5  Technical Issues – Minor Drafting Issues 
 

8.5.a. Section 3 – Definitions – Assignor’s Disclosure statement means a statement 
referred to in section 41. 

Recommendation: “section 41” should be amended to “section 41A.” 

MO: Agreed 

8.5.b. References within the Act to ‘Department of State and Regional 
Development’ should be amended to either of – the ‘Office of the Small 
Business Commissioner’ or ‘Department of Trade and Investment, Regional 
Infrastructure and Services’, as appropriate. 

 MO: Agreed 

8.5.c. Section 3 – Definitions – “Lettable Area of a shop does not include”: –  

Recommendation: this should say “Lettable Area, for the purpose of 
calculating space in section 5(a), does not include”: 

MO:  Not agreed. 

8.5.d. Section 3 – Definitions – Specialist Valuer   

Recommendation: this definition should be expanded to include valuers who 
meet accreditation standards (including completion of specified training 
courses) approved by the Registrar of Retail Tenancy Disputes. 

MO: Agreed provided training course content is closely monitored and 
valuers are required to actually attend a course and not obtain accreditation 
by practical experience alone. 

8.5.e. Section 3 – Definitions – Tribunal  

Recommendation: The reference to the Administrative Decisions Tribunal 
should be changed to reflect the creation of NSW Civil and Administrative 
Tribunal. 

MO: Agreed. 

8.5.f. Part 2A Security Bonds. 

Recommendation:  It may be more appropriate for detailed, prescriptive 
provisions for the administration of the Security Bond Scheme as regulations 
made under the Act to enable them to be more easily reviewed and updated 
on an ongoing basis. 
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MO: Agreed. 

8.5.g. 16B (1) – Guarantees and other forms of security  

Recommendation: “… the lessor is not entitled to unreasonably refuse to 
accept a guarantee from an authorised deposit–taking institution….“ should 
be amended to say “…the lessor is not entitled to unreasonably refuse or to 
require…”  This amendment allows the person or company that owns the 
security deposit to determine how it is handled. 

MO: Not agreed.  A cash security deposit puts a landlord at risk if a tenant 
becomes insolvent.  It is clear that a bank guarantee is not able to be claimed 
by a liquidator.  A liquidator’s rights to a cash security deposit are much more 
vague.  Accordingly, if a tenant goes into liquidation, a cash security deposit 
held by the bond board is a lesser form of security for the landlord and a 
landlord should not be forced to accept one. 

8.5.h. 16H(6) – Payment on application 

Recommendation: “Payment of balance to other party” should be expanded 
to allow part payment of bond either to landlord who requires part for rent 
or at the end of the lease to release the undisputed funds to the tenant and 
continue to hold the funds in dispute. 

MO: Agreed. 

8.5.i. 16K (1) Appeal rights 

Recommendation: amend “14 days after receiving notice of the judgement” 
to “28 days from the date of the judgement.” 

MO: Agreed. 

8.5.j. 16M Payment out of amount equivalent to interest – should the 
requirements on the rate of interest remain the same, be increased or be 
removed? 

 MO: No view. 

8.5.k. 16Q Offences and penalty – can this be amended so it is more effective? 

 MO: No. 

8.5.l. Section 32 Opportunity for lessee to have current market rent determined 
early – this provision is difficult for small tenants to use and for small 
landlords to administer.  Could the process be simplified and made more 
useful for all industry stakeholders? 
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 MO: The major problem with this section is that the procedure it contains 
only works if the market rent is ‘determined’.  The section requires a tenant 
to exercise its option within a certain period of time after the rent is 
‘determined’.  On a practical basis, if a tenant requests an early 
determination of market rent, the parties usually end up agreeing on the 
market rent rather than having it determined.  This means that there is never 
a ‘determination’ made of the market rent and so it is unclear as to when the 
tenant must exercise its option. 

 Often a determination of rent may cost more than the increase in rent itself, 
so using the section can impose an unfair cost penalty on the people it is 
meant to assist. 

 Suggest that the section be amended to both : 

 -  allow for agreement of the market rent; and 

 - provide that the tenant must exercise the option within 21 days 
after the agreement on the market rent or notification of the 
determination. 

8.5.m. Section 41 Procedure for obtaining consent to assignment – this provision 
could be redrafted to provide better clarity and ease of use for the industry. 

 MO: The assignment provisions generally work well, however section 41(a) of 
the Act could be updated.   

Suggested change: 

  My suggestion is that the landlord’s ability to ask for information about the 
directors be specified in section 41(a) by including the words ‘and the 
directors of the proposed assignee (if any)’ after the words ‘business 
experience of the proposed assignee’. 

Section 41(a) allows the landlord to require information about a potential 
assignee.  A lot of people who deal with the Act do not have a high level of 
knowledge about it and may not use it every day.  The change I suggest would 
provide clarity and, I believe, be very useful to both tenants and landlords.  

We discussed the issue that some lawyers were unsure whether they were 
entitled to ask for information about the directors of an assignee who is a 
company.  Where an assignee is a company, the critical information about 
business experience usually lies with the directors, rather than the assignee 
company.  The financial information about the directors is less relevant as the 
assets of the directors cannot be used to satisfy the debts of a tenant 
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company unless the directors are personal guarantors.  That said, knowing 
the financial position of the directors may assist a landlord to consent to an 
assignment, potentially on the basis of a higher security or otherwise. 

Not all lawyers are familiar with the Act and how to use it.  Whilst I do believe 
that it is possible for a landlord to ask for information about the directors 
under section 41(a), I believe that the wording of the section means that 
unless a lawyer is familiar with the Act, they will not realise they can ask for 
this information. 

  It is useful for both sides to provide the information as it gives more useful 
information about a potential assignee, particularly if they are a new 
company and so may assist an assignment to move through. 

8.5.n. Sections 14, 40 and 45 all deal with key money and could be redrafted to 
contain all references to key money in one provision for ease of access for the 
industry. 

 MO: Agreed. 

8.5.0. Sections 19-19A and 31-32 deal with the determination of current market 
rent and could be redrafted to increase ease of access for the industry. 

 MO: The sections are clear, but there is no need for two different sets of 
sections with much the same wording.  Suggest that the sections be merged. 
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