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Dear Sir Madam 

  

We are a firm of professional agents that acted for litigants before the retail leases 
division of the abolished NSW Administrative Decisions Tribunal (‘ADT’). We are 
currently acting for a number of litigants before the Consumer and Commercial Division 
of the new Civil and Administrative Tribunal (‘NCAT’) in relation to retail tenancy 
disputes. In the view of proposed amendment to the Retail Leases Act 1994 (NSW) (‘RL 
Act’) I wish to make a submission as to the constitution of the new NCAT when dealing 
with retail tenancy claims and unconscionable conduct claims. The repealed Part 3B of 
Schedule 2 of the Administrative Decisions Tribunal Act 1997 (‘the ADT Act’) provides 
the following: 

  

Part 3B Retail Leases Division 

Division 1 Composition of Division 

1 Division members 

(1) The Retail Leases Division is to be composed of the following 
members:  

(a) a Divisional Head appointed in accordance with subclause (2), 

(b) such other members as may be assigned to the Division in 
accordance with subclause (3) or otherwise by or under this Act. 

(2) A Deputy President is to be appointed as the Divisional Head by the 
Governor. 

(3) The following members are to be assigned to the Retail Leases 
Division of the Tribunal in their instruments of appointment or by 
subsequent instrument of the Minister:  

(a) at least 1 member who is a current, retired or acting judge of 
any court of this State or of the Commonwealth, another State or a 
Territory or who is a Deputy President, 



(b) at least 1 member who has experience as a lessor, or working 
on behalf of lessors, under retail shop leases, 

(c) at least 1 member who has experience as a lessee, or working 
on behalf of lessees, under retail shop leases. 

Division 2 Functions of Division 

2 Functions allocated to Division 

The functions of the Tribunal in relation to the following enactments are allocated 
to the Retail Leases Division of the Tribunal:  

Retail Leases Act 1994 

Division 3 Special requirements for constitution of Tribunal for certain 
allocated functions 

3 Retail Leases Act 1994 (retail tenancy claims) 

(1) For the purposes of exercising its functions under the Retail Leases Act 
1994 in relation to retail tenancy claims the Tribunal is to be constituted 
by:  

(a) the Divisional Head, or, if the Divisional Head is not available, 
a judicial member, and 

(b) if requested by a party to the proceedings, 2 other members, 
consisting of a member of a kind referred to in clause 1 (3) (b) and 
a member of a kind referred to in clause 1 (3) (c). 

(2) If proceedings relate partly to an unconscionable conduct claim and 
partly to a retail tenancy claim, for the purposes of hearing and 
determining those claims the Tribunal is to be constituted in accordance 
with clause 4. 

4 Retail Leases Act 1994 (unconscionable conduct) 

(1) For the purposes of exercising its functions under the Retail Leases Act 
1994 in relation to unconscionable conduct claims the Tribunal is to be 
constituted by a Division member referred to in clause 1 (3) (a). 

(2) The Tribunal is to be assisted by 2 other members, in an advisory 
capacity only, consisting of a member of a kind referred to in clause 1 (3) 
(b) and a member of a kind referred to in clause 1 (3) (c). 

(3) A member assisting the Tribunal under this clause is not to adjudicate 
on any matter before the Tribunal. 
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(4) The Tribunal may commence or continue to determine the proceedings 
or any part of the proceedings:  

(a) without the assistance of a member who is not available or has 
ceased to be available to assist in the proceedings, and 

(b) without the assistance of the members generally if, in the 
opinion of the Tribunal, the proceedings or part of the proceedings 
concern or concerns a question of law only. 

  

In contrast the constitution requirement of the NCAT when it comes to retail tenancy 
claims is stated in Part 4 of Schedule 4 of the Civil and Administrative Tribunal Act 2013 
(‘NCAT Act’): 

  

Part 4 Special constitution requirements 

Note. If special constitution requirements for the exercise of a Division function 
are not specified by the following provisions, the Tribunal may be constituted in 
accordance with the general provisions of section 27 of this Act. The Tribunal 
may also be constituted in accordance with the general provisions of that section 
in connection with the exercise of Division functions for the purposes of making 
ancillary or interlocutory decisions of the Tribunal. 

4 Retail Leases Act 1994 

(1) The Tribunal, when exercising its substantive Division functions for 
the purposes of the Retail Leases Act 1994, is to be constituted by 1 
Division member who is an Australian lawyer. 

(2) For this purpose, the Tribunal may (but need not) be assisted by 2 other 
members, in an advisory capacity only, consisting of:  

(a) a member who has experience as a lessor, or working on behalf 
of lessors, under retail shop leases, and 

(b) a member who has experience as a lessee, or working on behalf 
of lessees, under retail shop leases. 

(3) A member assisting the Tribunal under this clause is not to adjudicate 
on any matter before the Tribunal. 

(4) Terms used in this clause that are defined in the Retail Leases Act 1994 
have the same meanings as in that Act. 
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Clearly the standard of the judicial member dealing with an unconscionable conduct 
claim has dropped significantly from a current, retired or acting judge assisted by two 
properly experienced lay members to a just an Australian lawyer without the mandatory 
assistance of any properly experienced lay members. The standard of justice afforded to 
retail tenants will accordingly falls significantly.  

  

Retail tenants should be able to access the competence of the Supreme Court at a 
tribunal’s price. They should not be deprived of the standard of the competence of the 
decision making afforded to them in the last fifteen years as a result of the abolishing of 
the ADT. In the last fifteen years interest earned on retail rental bonds contributed 
hundreds of thousands of dollars to the budget of the ADT. Therefore, retail tenants 
deserve what they pay for being a very high standard of justice of a panel if they request 
so. 

  

It is essential that when a litigant requests a panel of a judicial member and two further 
properly experienced lay members that the Tribunal be constituted accordingly. It is like 
requesting a jury in court proceedings. Such panel of three members will likely to be 
more impartial and objective when dealing with various situations than a one Australian 
lawyer who may have no idea about how the world of retail leases works. The result of 
the current constitution requirement in NCAT may be significant on the standard of the 
decision making of retail leases disputes. 

  

Yours faithfully 

  

Haney Soltan, BComm/ BSc (Macquarie University, Sydney) 

Litigation’s Advocate 

The Retail Leases Doctor, Professional Agent 

c/o The convenience store at Whyndham Resort 

Shop 4 / 35-45 Wentworth Ave 

SYDNEY NSW 2000 

Tel: 0404 494 268 

  
 

 


