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Director, Economic Research 
Bureau of Communications and Arts Research 
Department of Communications and the Arts 
By email: codereview@communications.gov.au  
 
 
Dear Sir or Madam 
 
 
REVIEW OF THE CODE OF CONDUCT FOR COPYRIGHT COLLECTING SOCIETIES 
 

I refer to the Draft Report to the Department of Communications and the Arts’ review of the Code of Conduct 
for copyright collecting societies (the code).  
 
The Office of the NSW Small Business Commissioner (OSBC) is focused on supporting and improving the 
operating environment for small businesses throughout NSW. The OSBC advocates on behalf of small 
businesses, provides mediation and dispute resolution services, speaks up for small businesses in 
government, and makes it easier to do business through policy harmonisation and regulatory reform.  
 
The OSBC provides the comments below for your consideration in preparing the final report to the review. Our 
comments are structured in line with the draft recommendations and discussion questions in the Draft Report.  
 
 
Draft recommendations to clarify the Code’s role and purpose 

  
Draft recommendation 1: “Add explanatory text to the code to clarify that it was established to provide 
greater protections for both members and licensees, and to ensure that collecting societies operate 
efficiently, effectively and equitably” 
 
Draft recommendation 2: “As a consequence of draft recommendation 1, the code should be amended 
to incorporate an additional objective which states that the code should support efficient and 
equitable outcomes.” 
  
OSBC position:  

 Supportive of draft recommendation 1.  

 Draft recommendation 2 should express the need for efficient and equitable outcomes as an imperative.  
 
 
It is imperative that copyright licencing schemes are equitable – that is, licensing must strike a balance 
between the legitimate interests of creators of copyrighted works and those of licensees. Small business 
licensees and creators require copyright licenses for equally legitimate commercial purposes. It is also 
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common that creators and small business licensees – most notably, the approximately 1,600 businesses in the 
Australian music and performing arts industries1 - share a creative purpose. 
 
The need for efficient administration of copyright licensing is also vital for small business licensees, as most 
small businesses in NSW and across Australia operate under resource constraints.2 
 
The collecting societies that are signatories to the code occupy positions of statutory monopoly,3 or market 
dominance to the point of virtual monopoly,4 in structuring, administering, and enforcing most copyright 
licences on behalf of creators. It follows that responsibility for delivering equitable and efficient licencing falls 
almost exclusively to these organisations - rather than to licensees or to creators directly.  
 
Given collecting societies’ strong record of compliance with the code over the last 15 years,5 a code that 
affords sufficient regard to equity and efficiency should be capable of facilitating equitable and efficient 
behavior from collecting societies. Unfortunately, the experience of many NSW small businesses is that the 
code is not delivering in this regard.  
 
Copyright in recorded music is almost always held by multiple parties represented by different collecting 
societies. Accordingly, licensees have traditionally had to navigate a confusing, multiple licence scheme – 
typically requiring licences from both APRA-AMCOS and PPCA. In recent years, APRA-AMCOS and PPCA 
have moved to develop combined licence offerings, ostensibly to reduce complexity and improve the efficiency 
of the licensing process.6 But in the experience of small business, this streamlining has come at a significant 
cost. Some examples include: 
 

1. One of the new streamlined offerings licences the use of music for eisteddfods. The new offering was 
introduced to market in January 2017.7 The new scheme replaces a flat fee structure8 with fees that 
increase with the number of performers and performances.9 This exposes eisteddfod organisers to 
much higher costs, with licence fees rising to hundreds or even thousands of dollars per event, without 
cap. Fees are set to increase by a further 79% over the next two years, rising from $1.54 per performer 
per performance in 2018, to $2.75 in 2020.10 

 
Industry reports that eisteddfods typically run at or near break-even,11 as they serve an educational and 
social purpose as much as a business one. An increase in fees of this magnitude is threatening the 

                                                        
1
 IBISWorld (2017), ‘Industry Report – Performing Arts Venues in Australia’, pp. 27, 31; IBISWorld (2017), ‘Industry Report – Music and 

Theatre Productions in Australia’, pp. 23-24, 29 
2
 Australian Bureau of Statistics (2018), ‘Counts of Australian businesses, including entries and exits, Jun 2013 to Jun 2017’, Tab 2; 

Australian Bureau of Statistics (2018), ‘Businesses by main State by industry class by turnover size ranges, Jun 2013 to Jun 2017’, Tab 
2 
3
 For example, Copyright Agency; Attorney-General of Australia (1990), ‘Declaration by the Attorney-General under Section 135ZZB’  

4
 For example, APRA; ACCC (2014), ‘Determination – Application for revocation and substitution of authorisations’, p. ii 

5
 Draft report, p. 34 

6
 OneMusic Australia n.d., ‘OneMusic Australia FAQs’; APRA-AMCOS (2017), ‘Music in eisteddfodau – frequently asked questions’, p. 

1 
7
 APRA-AMCOS (2017), ‘Music in eisteddfodau – frequently asked questions’, p. 2 

8
 APRA-AMCOS (2017), ‘Music in eisteddfodau – frequently asked questions’, p. 1; DanceLife (2017), ‘Music in eisteddfods’ 

9
 Licencing documentation refers to charging per ‘entry’ , though ‘entry’ is defined as “one person or one group entering one event”’; 

APRA-AMCOS (2018), ‘Music in eisteddfods’, p. 2 
10

 DanceLife (2017), ‘Music in eisteddfods’ 
11

 DanceLife (2017), ‘Music in eisteddfods’ 

http://www.abs.gov.au/AUSSTATS/abs@.nsf/Lookup/8165.0Main+Features1Jun%202013%20to%20Jun%202017?OpenDocumenthttp://www.abs.gov.au/ausstats/subscriber.nsf/log?openagent&816503.xls&8165.0&Data%20Cubes&194320433C31F92ECA25823A000AE7F6&0&Jun%202013%20to%20Jun%202017&20.02.2018&Latest
http://www.abs.gov.au/ausstats/subscriber.nsf/log?openagent&816503.xls&8165.0&Data%20Cubes&194320433C31F92ECA25823A000AE7F6&0&Jun%202013%20to%20Jun%202017&20.02.2018&Latest
https://static-copyright-com-au.s3.amazonaws.com/uploads/2015/04/Declaration-by-the-Attorney-General.pdf
http://apraamcos.com.au/media/3438/2014finaldetermination.pdf
http://www.onemusic.com.au/faqs/
http://apraamcos.com.au/media/customers/Eisteddfod-FAQ.pdf
http://apraamcos.com.au/media/customers/Eisteddfod-FAQ.pdf
http://apraamcos.com.au/media/customers/Eisteddfod-FAQ.pdf
http://www.dancelife.com.au/new-music-licensing-fees/
http://apraamcos.com.au/media/Customers/PEG_eisteddfods.pdf
http://www.dancelife.com.au/new-music-licensing-fees/
http://www.dancelife.com.au/new-music-licensing-fees/


 

size and even the viability of many eisteddfods; and puts at risk the important role they play in 
cultivating talent for creative performance industries.  
 

2. APRA-AMCOS and PPCA also intend to move to combined licences for use by a range of other 
businesses in the arts, hospitality, and leisure industries, under the 'OneMusic' banner. Such offerings 
are still under development, and are not set to be introduced to market until late 2018.12 However, 
OSBC has received complaints from fitness industry businesses regarding the inequitable structure of 
proposed OneMusic licences. One small fitness centre reported that their fees would increase nearly 
sixty-fold under a draft licence presented by OneMusic. In some cases this could equate to many 
thousands of dollars. 

 
3. OSBC is also concerned by uncapped fee structures in a number of draft OneMusic licences, such as 

the licence applying to nightclubs.13 
  
Inequity for copyright licensees is also a driver of inefficiency. As the draft report notes, disputes between 
collecting societies and licensees concerning the fairness of license structures and administration are often 
very expensive and time-consuming for licensees - particularly as alternative dispute resolution (ADR) is not 
offered by all collecting societies for all disputes. Furthermore, smaller licensees are not always aware that 
ADR may be an option.14 That inequity drives inefficiency is exemplified by the dispute between PPCA and 
Fitness Australia, the fitness industry peak, concerning inequitable licensing. This dispute required over six 
years to resolve – encompassing Copyright Tribunal proceedings, further litigation in the Federal Court, and 
formal negotiations thereafter.15 
 
Another serious concern is inequity in the use of licence fees that are not distributed by collecting societies to 
the relevant creator rightsholders. As draft recommendation 8 addresses undistributed funds directly, the 
OSBC’s concerns in this area are provided in our comments on this recommendation. 
 
For the following reasons, the OSBC concurs with the draft report’s finding that the code should better reflect 
the importance equitable and efficient outcomes. Recommendation 1 adequately reflects this finding. 
However, recommendation 2 does not give full regard to inequity and inefficiency faced by many small 
business licensees. It would be strengthened if it stated that the code “must support equity and efficiency”. 
This would provide that further amendments to the code would be required at a later date, if it continues not to 
facilitate such conduct by collecting societies.  
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Draft recommendation 3: “Add explanatory text to the Code to clarify how it fits into the broader 
regulatory environment – particularly with respect to matters that can only be resolved by the 
Copyright Tribunal of Australia.” 
 
OSBC position: Supportive of draft recommendation 3. 

 
 

For most small businesses, copyright licensing is a means to an end – the legitimate use of creative works in 
the course of business – rather than a focus of operations. It follows that operators are highly unlikely to 
possess the time, resources, or expertise to fully appraise the complex interplay between various 
stakeholders, regulatory and enforcement authorities, contract and administrative law, rights and obligations, 
which make up the copyright licencing regime.  
 
As a plain English document adhered to by major collecting societies, the code could potentially provide some 
useful explanation of the copyright regime – most notably, its own place within the system – to small business 
licensees. In its present form, it fails to make any attempt to do so, beyond providing a list of relevant 
regulatory instruments.16   
 
Accordingly, the OSBC concurs with the draft report’s finding that the code should provide an explanation of 
how it fits into the regulatory environment, and the associated draft recommendation 3.  
 
 
Draft Recommendations to Encourage Greater Transparency: 
 

Draft recommendation 4: ‘Require collecting societies to make available to members, licensees and 
potential licensees the methodology for calculating licence fees, including any modelling.’ 
 
Draft recommendation 5: ‘Require collecting societies to detail in their Annual Report, at an 
anonymised or aggregate level where appropriate, the accounting and distribution of licence revenue.’ 
 
Draft recommendation 6: ‘Oblige collecting societies to provide more detailed information on 
particular rights payments on an anonymised basis at the request of a licensee or their representative’ 
 
OSBC position: Supportive of draft recommendations 4-6.  
 

The practice of collecting societies not disclosing the methodologies they use to design fee structures, or the 
monies they return to creator rightsholders, may allow them to exploit their monopoly or near-monopoly status.  
 
As licensees have little choice but to contract with collecting societies, collecting societies may pass on 
inefficiencies, or simply increase fees without returning increased monies to creators. For example, under 
APRA-AMCOS and PPCA’s proposed ‘OneMusic’ restaurant licence, a small dining room seeking to play 
background music would be required to pay $4.13 per day of trading.17 It is not possible to determine whether 
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this fee might not be lower but for inefficiencies in APRA-AMCOS and PPCA operations, or whether this 
represents price gouging. Nonetheless, the business would have little choice but to contract under the licence.  
  
Making fee methodologies and details of payments to creators available would expose any such practices to 
public and regulatory scrutiny. Exposure would serve as a clear disincentive against this behavior. 
 
Disclosure of the methodologies used to develop licence fees, and the monies paid to creator rightsholders, 
would also allow small businesses and their peak bodies to engage more constructively in consultations on 
new licences. Under the present system, licensees are largely restricted to advocating around their capacity to 
pay under one proposed fee structure as opposed to another. Returning to the OneMusic restaurant licence, it 
is impossible to determine why the nightly fee proposed is $4.13 - as opposed to half that amount, or one 
quarter - or how much of that fee is returned to the creators of the music played.  
 
However, if collecting societies were required to disclose their methodologies in designing fees, and the 
proportion they return to creator rightsholders, licensees could advocate holistically around a fee’s merit and 
equity.  
  
Accordingly, the OSBC concurs with the draft report’s findings that amendments requiring collecting societies 
to disclose their methodologies for designing fees, and increased transparency around payments to creators, 
would improve the operation of the copyright system. We suggest they would also improve the capacity of 
licensees and their representatives to advocate within the system.    
 
 

 
Draft recommendation 8: ‘Amend clause 2.6 to require detailed annual reporting of undistributed 
funds, including…the uses for which expired, undistributed funds are to be applied.” 
 
OSBC position: The draft recommendation is insufficient to address current issues.  This needs to be further 

strengthened  to address the inequitable use of undistributed funds by collecting societies. It is recommended 
that the code provides that where funds remain undistributed by a collecting society after a reasonable time, 
they should be returned to the relevant licensees – perhaps less an amount accounting for a collecting 
society’s costs in collecting and returning those fees.  
 
From a licensee perspective, only draft recommendation 8 addresses the way collecting societies deal with 
licence fees that are, for legitimate reasons, not returned to creator rightsholders.18  
  
The OSBC is concerned by inequities in the way such funds are used by collecting societies. The practice of 
distributing such fees as general revenue appears to be common and practiced openly.19 That is, collecting 
societies frequently gift undistributed fees to creators that have no connection with the works that attracted the 
fees. More concerning still is that, between 2013 and 2015, Copyright Agency allocated approximately $15 
million in undistributed funds to advocating against the extension of fair use provisions in Australian copyright 
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law.20 That is, Copyright Agency has appropriated fees paid by licensees to directly oppose their interests, by 
funding advocacy against reforms that would reduce licence costs. 
 
In OSBC’s submission, both practices are inequitable to the point of unconscionable. Small businesses pay 
copyright fees in acknowledgment of the legitimate rights and interests of the creators of the works they use, 
as represented by collecting societies. Such payments are not a benevolent gesture intended to advance the 
financial and political interests of creators in general.  
 
In 2016, the Commonwealth Productivity Commission recommended that undistributed fees paid by 
governments to collecting societies with a statutory monopoly be returned to those governments.21 OSBC 
supports the extension of this principle. Where funds remain undistributed by a collecting society after a 
reasonable time, they should be returned to the relevant licensees – perhaps less an amount accounting for a 
collecting society’s costs in collecting and returning those fees.  
 
Draft proposed amendments to the code requiring collecting societies to provide more detailed accounting and 
transparency of their use of undistributed funds are unlikely to alter such practices. At best, they will only 
deliver increased transparency as to the value of undistributed funds held by collecting societies that elect not 
to report such information. 
   
  
 
Draft Recommendations to Strengthen Governance Arrangements: 

 
 
12: ‘Amend the code to include a new clause which provides that a collecting society may not 
unreasonably refuse a request from a licensee to engage in an ADR process in respect to a dispute 
over licence fee pricing.’ 
 
Per our comments concerning draft recommendations 1 and 2, the OSBC is supportive of amendments to the 
code that will increase the availability of ADR to licensees. ADR is often much more cost and time efficient 
than litigation22 - and thus desirable to resource-constrained small businesses.  
 
OSBC position: Supportive of draft recommendation 12.  
 
 
Discussion questions 

 
4: “What specific resources and information would it be most useful for collecting societies to make 
available on a consolidated online portal?”  

 
Per OSBC’s comments regarding the draft recommendations, it may be useful to make available plain English 
information concerning: 
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 The structure of the Australian copyright regime, including the role of the code; 

 The fundamental rights and obligations of licensees within the system, including the availability of ADR; 

 The methods used to design licence fees, and the monies returned to creators.  
 
A consolidated ‘fee calculator’ – combining the fees payable by a business under all applicable licences, with 
reference to its activities – could also serve to streamline compliance and understanding of businesses’ 
obligations.  
 
 
To discuss this submission, please contact Thomas Mortimer, Advisor, Advocacy and Strategic Projects, on 
(02) 8222 4196 or thomas.mortimer@smallbusiness.nsw.gov.au.  
 
Kind regards 
 

 
 
Robyn Hobbs OAM 
NSW Small Business Commissioner 
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