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Dear Review Panel  
 
Thank you for the opportunity to provide a submission to the Fair Trading review of the Motor 
Dealers Act 1974 and Motor Vehicle Repair Act 1980. 
 
As the NSW Small Business Commissioner, I have been appointed to advocate on behalf of small 
businesses in NSW, provide low cost dispute resolution services, advise on reducing 
administrative burden and to identify ways in which Government can create a climate in which the 
small business sector can flourish.  
 
One of my first actions as the NSW Small Business Commissioner was to embark on a month 
long ‘Listening Tour’ throughout NSW. With the support of the NSW Business Chamber, I visited 
28 locations across regional and metropolitan NSW throughout October and November 2011 to 
hear directly about the concerns, challenges, and rewards of being a small business operator. 
 
I met with a total of 533 small business operators in numerous locations across the State 
including metropolitan Sydney, the Northern Rivers, Mid North Coast, Murray Riverina, Central 
West, Central Coast, and the Hunter. I am currently conducting another Listening Tour throughout 
NSW and the concerns that are being raised by business operators remain consistent. While 
each area faces its own unique challenges, many of the issues voiced by small business 
operators are shared across NSW. 
 
A key concern that is regularly raised by small businesses and industry groups is the onerous 
impact that regulatory requirements have on the operation of small businesses. Thus any review 
of the Motor Dealers Act and Motor Vehicles Repair Act needs to be mindful of the potentially 
detrimental impact that any increased administrative burden may have on small businesses. 
 
Whilst the purpose of the review is to streamline the two Acts to reduce the burden placed on 
small businesses, there is a risk that certain proposals raised in the issues paper may increase 
regulatory burden through increased consumer protection measures. For this reason several 
aspects of the issues paper warrant specific comment: 
 
A consolidated Act 
I acknowledge that both Acts regulate the activities of participants in the motor vehicle industry 
and share common aims and objectives. Therefore the introduction of clear aims and objectives 
for the consolidated Act would be very beneficial for small businesses in this industry. 

 
Consolidating the two Acts would create greater consistency, clarity and certainty in the regulation 
of the motor vehicle industry. In doing so this would assist with compliance, reduce compliance 
costs and reduce the overall regulation of the industry.
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In theory the issues paper indicates that a consolidated Act could include a single licensing 
system, a single consumer dispute resolution system and a single set of records that small 
businesses are required to keep. A key point that the issues paper does not address however is 
whether businesses would have to apply for and/or pay for new licences under a new 
consolidated Act. 
 
I also query whether Fair Trading has assessed what the proportion of motor dealers is in the 
industry as opposed to motor repairers? If it is the case that repairers represent a larger 
proportion of the industry than dealers, the development of a consolidated Act needs to question 
whether the provisions in the Motor Dealers Act are suitable for small repairers and vice versa. 
Any consolidated Act needs to ensure that the regulatory provisions of the Act are appropriate to 
the nature of work that both sections of the industry conduct. 
 
Australian Consumer Law - Consumer guarantees  
Whilst both Acts are already subject to consumer guarantees under the Australian Consumer Law 
(ACL) the ACL does not specify a time period or an odometer distance travelled for claims. In 
doing so, the ACL provides consumers with additional protection. Due to this fact there is an 
argument to remove the Motor Dealers Act statutory warranty provisions.  
 
However, the failure to meet a consumer guarantee is not an offence under ACL, therefore 
consumers would have to enforce their rights through the courts or Tribunal which would then 
impose an added cost and time constraint on small businesses. Thus it would need to be critically 
assessed whether removing the statutory warranty provision of the Motor Dealers Act would 
reduce the administrative burden placed on suppliers or instead increase the burden?  
 
 
Motor Dealers Act 
 
Consignment Sales 
As it has been highlighted by the issues paper, consignment sales require minimal upfront costs 
for motor vehicle dealers. This is therefore is a more accessible start-up option for dealers who 
lack the financial resources to acquire their own stock. For this reason, it needs to be appreciated 
that small businesses, particularly micro businesses, would represent the majority of this section 
of the industry. Thus any changes to the regulation of consignment sales needs to be mindful of 
the fact that these small businesses have minimal administrative resources at hand to implement 
any required changes. 
 
Due to the higher risk associated with consignment sales, these businesses are already subject to 
additional requirements such as specific annual accounting and reporting requirements. Thus it 
needs to be acknowledged that the proposed changes to notifications, licensing and contributions 
to the compensation fund would in fact place increased burden and costs on these small 
businesses. Whilst this section of the industry does represent a higher level of risk, there is no 
evidence in this issues paper to support the development of an additional licence type for motor 
dealers who sell on consignment. Similarly, no evidence exists in this paper to warrant prohibition 
of dealers selling vehicles on consignment. It needs to be appreciated that this in an accessible 
business model for new start-ups in this industry. 
 
Dealer and manufacturer business relationship 
I acknowledge that an imbalance of power exists between motor vehicle dealers and 
manufacturers. In addition to this fact there are significant cost implications associated with 
pursuing court action regarding unfair contract dispute resolution, which is a cost that is often not 
an option for many small businesses.  
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Similarly mediation through the Commonwealth’s Franchising Code of Conduct does not typically 
resolve disputes. Thus I support the Motor Vehicle Industry Advisory Council’s proposal that low 
cost action taken through the Tribunal is the most appropriate place to resolve unfair contract 
disputes between dealers and manufacturers. 
 
As stated in the issues paper, the Office of the Small Business Commissioner potentially has a 
role to play in this space specifically for dealing with complaints about unfair market practices; 
assisting in the resolution of business to business and business to government disputes, and 
making representations to third parties on behalf of small businesses that have made a complaint. 
The Office of the Small Business Commissioner is happy to support the motor vehicle industry in 
dispute resolution as required. 
 
Compensation Fund 
I do not support the proposal to increase the compensation fund claim amount if the costs placed 
on dealers and repairers would increase as a result. 
 
 
Motor Vehicle Repairs Act 
 
Definition of Repair 
The current system used to define ‘repair’, which includes 16 classes of licences and 13 classes 
of work, is very complex and needs to be simplified and streamlined. 
 
I agree with Fair Trading’s point that the Act’s current provision to issue restricted certificates and 
conditions to individuals who do not fully meet qualification requirements makes it unclear for 
businesses to know what qualifications are needed to work in the industry, therefore a more 
transparent and simplified system is required.   
 
Review of the qualifications for tradesperson certificates 
Several issues need to addressed when considering Fair Trading’s proposal to implement a new 
set of qualifications which would require each of the 16 classes of ‘repair’ to align with the national 
training package. 
 
Updating the qualifications to reflect the current training systems would mean that anyone 
applying for a tradesperson certificate without an approved qualification would not be able to be 
issued with a certificate. Whilst this would result in Fair Trading no longer needing to issue 
restricted licences, this would be problematic for older small business operators whose 
qualifications, if any, would become redundant. 
 
These new qualification requirements could similarly become a problem for NSW small business 
owners securing skilled employees, especially given that Queensland and Victoria do not have 
the same regulatory requirements. These proposed changes could therefore create an unfair 
competitive advantage for the motor vehicle repair businesses in neighbouring states. 
 
Certificate Renewal 
I agree with the Better Regulation Office’s conclusion that it is not necessary to introduce a 
renewal process for certificates. As was highlighted, the number of certificates has been rising 
exponentially without the introduction of a certificate term. Because of this fact, the current system 
does not reflect the true number of people actually working in the industry. Instead, figures 
account for people who hold licences but actually no longer work in the industry. 
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Consumer Protection in the Motor Vehicle Industry 
Any additional consumer protection that may arise from the combined Act must not lead to 
increased administrative burden for small businesses. 
 
Rectification orders and mediation before a tribunal application 
Under the Motor Vehicle Repairs Act in its current form a repairer can refuse to negotiate or fix a 
vehicle. In this circumstance Fair Trading can take disciplinary action against the repairer but 
cannot order redress for the consumer. The consumer then needs to go through the Tribunal to 
address their concerns. In light of this fact, I support the proposal to introduce rectification orders 
for use by inspectors in motor vehicle disputes.   
 
Similarly, I support the proposal to allow the Tribunal to have the discretion to refer applications to 
Fair Trading for mediation before hearing a dispute. This obligation to engage in mediation could 
resolve many of the disputes before the need for a Tribunal order. The ability for the Tribunal 
Registrar to also reject any application for the determination of a motor vehicle claim, unless it has 
first been mediated by Fair Trading, would provide cost and time benefits for consumers and 
small businesses. This is very similar to the provisions that have been successfully utilised by the 
Office of the Small Business Commissioner’s Retail Tenancy Unit, as it is stipulated under the 
Retail Leases Act. 
 
Suspension of Licence for failure to abide by a Tribunal Order 
I do not support the proposal to allow Fair Trading to automatically suspend the licence of a 
repairer or dealer if a Tribunal order is not complied with. Whilst this enforcement option is used 
successfully in administering the Home Building Act, this was introduced after a significant 
number of builders failed to abide by Tribunal orders. While there are instances of motor dealer 
and repair businesses failing to abide by Tribunal orders, there is no evidence that this is an 
increasing problem. Therefore it should be questioned whether this provision is applicable for the 
consolidated Act. 
 
Disclosure of material facts 
There are currently no specific requirements which make it clear what information a motor vehicle 
dealer should disclose to a consumer interested in buying a vehicle. Provided that the requirements 
are not too lengthy or cumbersome, I support the proposal to develop a required list of facts that need 
to be disclosed to the consumer at the time of sale. 
 
Greater clarity around the required provision of information would promote a higher standard of 
conduct in the industry, enhance transparency for consumers and potentially lead to fewer complaints 
being made in the industry. 
 
 
Should you wish to discuss any of the issues raised in this submission, please contact Jane Want, 
Policy Officer, on (02) 8222 4818. 
 
 
Yours sincerely 

 
 
Yasmin King 
NSW Small Business Commissioner 
16 July 2012 
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