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Name: Yasmin King Title: NSW Small Business 
Commissioner Contact details: Level 43, MLC Centre, 19 Martin Place, Sydney NSW 2000. 

Question Response 

i) What top 5 Principles should underpin 
the content of the new Local 
Government Act and the City of 
Sydney Act? 

Identify good examples of Principles. 

I consider that the overarching principle of the Local Government Act is to provide for effective and efficient 
local government services that meets the needs of the local community. 

The Local Government Act should specifically consider the interests of businesses, particularly small businesses. 

 

 

What is working well in the Act (strengths)? Why? 

ii)   What is currently working well in the 
Local Government Act and why, and 
should it be retained in the new Act? 

 

 

Please see my comments in the remainder of this 
submission about specific issues which the Local 
Government Act should address. In general, it 
would be beneficial for the legislation to be 
streamlined and simplified so that it is easier for 
small businesses to understand and apply. 

 

 

 

iii)  Are there areas in the Local 
Government Act that should be 
removed to another Act or into 
Regulations, Codes or Guidelines? 

 

 
 
In accordance with best practice legislative principles, the Act should only contain high level objectives, 
principles, powers, functions and responsibilities of statutory organisations, principal rights and obligations of 
parties and high level offences and penalties. Subordinate legislation such as regulations, codes or guidelines 
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What are they and how should they be 
dealt with? 

should contain the prescriptive, detailed regulations. Amendments need to be made flexibly and responsively on 
an ongoing basis according to changes in circumstances and context.  
 
 
 
 
 
 
What is not working well in the Act 
(barriers/weaknesses)? 

Why not? 

iv) What is not working well in the Local 
Government Act (barriers or 
weaknesses)? 

 
Length and complexity 
 
The legislation is lengthy and complex and in 
general is difficult for small businesses to interpret 
and apply. 
 
Competing factors 
 
The legislation is not working in areas where there 
alternative, competing or conflicting requirements 
such as interfacing legislation or regulations. In 
many cases local councils become “paralysed” 
from taking action or making a decision. 
 
 
 
 
 
 
 

Length and complexity 
 
I support the project to rewrite and modernise the Local 
Government Act 1993 to reflect the current context and 
requirements. 
 
I recommend that the existing legislation be streamlined 
and simplified, in accordance with best practice regulatory 
principles.  For example, the legislation should contain the 
minimum necessary regulation to achieve its policy 
objectives. There should be no unnecessary red tape (that is 
regulation that is imposed that is unnecessary to achieve the 
relevant policy objectives). 
 
Competing factors 
 
If a local council is required to apply alternative, competing 
or conflicting criteria (e.g. removing vegetation because of 
bushfire safety risks versus retaining vegetation for 
environmental or amenity objectives) the practical result is 
that the local council is “paralysed” from making any 
decision. The legislative framework needs to provide for an 
independent organisation to determine the priority policy 
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and legislative requirement.  This independent body (which 
has some of the features of the Better Regulation Office in 
the UK in prioritising regulatory objectives and activities 
between tiers of government) needs to have the authority to 
overrule any competing legislative requirements, whether in 
the local government legislation or interfacing legislation. 
 

v)  Should the City of Sydney Act be 
retained and if so, can it be 
improved? 

 
The City of Sydney Act needs to provide that businesses have automatic enrolment for voting in council elections 
and have their voices counted.  
 
At present there is no automatic enrolment for businesses, and as a consequence many small businesses have to 
enrol each time before every City of Sydney election.  
 
This means that many small businesses miss out on the opportunity to vote and have a say on how the council is 
run because they do not have the time to register or inadvertently fail to register before each election. This 
requirement for businesses to enrol before each election also imposes unnecessary red tape and administrative 
costs on small businesses. 
 
As a result, small businesses interests are significantly under-represented on the City of Sydney council 
compared to residential interests.  
 
I understand that residents are automatically enrolled for City of Sydney elections and businesses in other local 
government electorates are automatically enrolled for council elections. 
 

Do you have any other suggestions or 
comments that might aid the Acts 
Review? 

Resources and capability of local governments 
 
I consider that the substance and content of new local government legislation is dependent on local authorities 
having sufficient resources and capability to effectively carry out their roles and functions.  In Performance 
Benchmarking of Australian Business Regulation: The Role of Local Government as Regulator, July 2012, the 
Productivity Commission’s survey found that 49% of the local governments in NSW which responded 
considered they had insufficient resources to undertake their regulatory roles (the second highest percentage 
amongst all States and Territories). 
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Complex local government legislation and its administration 
 
Since being appointed as the NSW Small Business Commissioner in mid 2011, I have conducted two Listening 
Tours around the State to hear directly from businesses about the impediments they face which negatively impact 
on their business growth.  
 
My Listening Tours revealed the following complaints against Local Government: 

• Delays and perceived obstructionism by local councils in relation to planning and other business-related 
applications made by small businesses. These behaviours have the tendency to impose rules to hinder growth 
rather than provide solutions to encourage new jobs, promote sustainable development and create thriving 
local environments.   

• A widespread belief that local councils simply do not understand how small businesses operate, the impact of 
the regulations imposed on small businesses and the multiple pressures and challenges that small businesses 
face. 

• A concern that local councils commonly apply a “one size fits all” approach to all businesses including small 
businesses.  These approaches are better suited for large businesses. 

• Many small businesses are uncertain about the role of local councils and various state government agencies 
in areas such as planning. Small businesses are time poor and require the correct information to be easily 
accessible – they are much less concerned about which level of government provides a particular service, as 
long as they get the help they require. 

The Productivity Commission review Performance Benchmarking of Australian Business Regulation: The Role 
of Local Government as Regulator, July 2012 found that businesses raised many concerns regarding local 
government regulation including complex regulatory frameworks and the cost of regulation, which can have 
adverse impacts on small businesses including lost business opportunities and increased compliance costs. 
 
The Productivity Commission found: 

• There is a perception that regulation had a negative impact on business was highest in New South Wales, 
Western Australia and Queensland. 
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• Regulations in the areas of planning and land-use and building and construction had one of the highest 
impacts on business. 

• Businesses with recent regulatory dealings with local governments in Queensland, Western Australia and 
New South Wales were not satisfied with their overall dealings.  

• Complaints from New South Wales were that rules and guidance were too complex and that business was 
treated unfairly, there was too much duplication with state government regulation and the time and effort to 
comply were too long. 

 

Legislative framework to ensure effective governance and transparency.  

The legislation should provide for the appropriate division of the role and responsibilities between State and local 
governments so they are clearly defined without conflict, overlap or duplication. The interaction between State 
and local government should also be clearly set out, including a role for the State Government to make decisions 
to ensure consistency between local councils and to coordinate and prioritise matters of State wide importance. 
However, there should be workable mechanisms so that local councils can provide feedback in relation to 
implementation issues. 
 
In general, the following principles should apply: 

• Subsidiarity – because local government can more efficiently and effectively regulate local issues because it 
is more proximate and sensitive to these issues. For example, local councils should have the ability to provide 
exemptions or exceptions for small businesses from regulatory requirements where it is in the interests of the 
local community. 

• Institutional arrangements between the two levels of government should have incentives to improve 
regulation and manage tension between local sensitivity and concerns about inconsistency. 

 
Independent priority and coordination body 
 
There is merit in establishing an independent agency like the Better Regulation Office in the UK (as distinct from 
the role of the current Better Regulation Office in NSW) which priorities and co-ordinates regulatory objectives 
and activities between and within tiers of government while allowing local government the discretion and 
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autonomy to respond to local needs.   
 
Consultative mechanism 
 
To ensure that the approach of local government remains appropriate current while the context is changing, the 
legislative framework could establish a consultation mechanism to ensure that State and local government have 
an ongoing shared understanding of: 

• The regulatory outcomes that the State is seeking. 

• The respective accountabilities of the two levels of government in administering regulation to achieve these 
outcomes. 

• Identification of specific challenges facing councils in achieving these outcomes.  

There would be benefit in the NSW Small Business Commissioner contributing to such a consultation 
requirement because this role is complementary to my existing role as an interface between government and 
small business. 
 
Another option is establishing an Advisory Group of State and local council representatives, and perhaps certain 
stakeholder groups (such as representative groups like business chambers), to provide ongoing advice on 
coordination and priority issues. As with the first option, I would be pleased to contribute to such a group as the 
NSW Small Business Commissioner.  
 
My office is currently responsible for the government’s Red Tape Troubleshooters pilot program to help small 
businesses across NSW overcome the administrative burdens imposed by government. This program facilitates a 
collaborative working relationship between the NSW Small Business Commissioner, NSW Business Chamber, 
small businesses, local councils and government agencies in an effort to reduce the administrative burdens placed 
on small businesses by ensuring that they are at least cost, while achieving the policy objectives of the relevant 
regulations. This style of engagement, which benefits all levels of government and small businesses, is strongly 
encouraged to be adopted as part of enhancing relationships between all parties. 
 
The legislative framework should provide for effective delegation of authority from the council to the Chief 
Executive Officer, so many decisions do not require the approval of the full council. For example, the 
Productivity Commission has noted that the Adelaide City Council has delegated authority to the executive 
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officer for deciding on permits for extended outdoor dining areas or footpath lounges, new food carts, plazas in 
underused spaces, outdoor cinemas, markets, entertainment and sports. 
 
Where local authorities are both a service provider and regulator of the services it provides, then strong 
competitive neutrality rules should apply and any conflicts must be avoided. 
 
Role of NSW Small Business Commissioner 
 
As the Productivity Commission found in Performance Benchmarking of Australian Business Regulation: The 
Role of Local Government as Regulator (2012) – the framework should provide a cost effective approach to 
augment the internal reviews and appeals process including a broader role for the Small Business Commissioner 
to consider local government processes which impose costs on business (e.g. extensive delays in decisions 
making).   
 
The Productivity Commission found that the Small Business Commissioner is uniquely placed to play an 
important role in: 

• Changing the culture of local government by providing business perspectives to local government and 
identifying regulatory pressure points through pursuing complaints.  

• Helping small business understand and navigate through local government and therefore reduce the cost to 
small business of regulation. 

• Resolving complaints about perceived poor customer service or anti-business approach by councils.  

• Investigating concerns of inflexible approaches to compliance and/or lack of assistance or advice to small 
businesses.  

It should be noted that the Small Business Commissioner Bill 2012, which is currently before the NSW 
Parliament, states that the objectives of the Small Business Commissioner include: 

• Facilitating low cost mediation and alternative dispute resolution services (including between small business 
and local government). 

• Encouraging the fair treatment of small businesses and identifying measures to reduce the administrative 
burden for small businesses.   
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Therefore the new local government legislation should be consistent and complementary with the provisions of 
the Small Business Commissioner legislation that is enacted in NSW. 
 
Variations for local needs and preferences 
 
Quasi regulatory instruments (e.g. local laws, local area orders and approval policies) are required to reflect the 
local needs and preferences of the community, and therefore there will be differences in these instruments given 
the diversity of local governments within NSW. At the same time, any differences should be justified. 
 
Register of legislation and regulatory instruments 
 
Given the quantity of local government statutes, subordinate legislation and quasi-regulatory instruments, there is 
benefit in the State Government maintaining a comprehensive register of these instruments (similar to the register 
prepared by Stenning & Associates on behalf of IPART).  This register should be easily accessible to interested 
parties (for example, published on a single website and is regularly updated). 
 
This register will provide transparency and certainty for small businesses in relation to regulatory requirements. It 
will also assist the State Government to ensure there is consistency between instruments, particularly where 
businesses operate in more than one local government area. Businesses seeking to establish new operations, or 
expand into another local government area will benefit from this register. 
 
It will also provide for more effective scrutiny of local laws and quasi-regulatory instruments. 
 
Reducing  red tape 
 
The government should undertake a comprehensive stocktake of the existing regulatory instruments to ensure 
that there is consistency between instruments without inefficient duplication and overlap. Any regulatory 
obligations should be the minimum necessary to achieve the regulatory objectives. There is likely to be scope to 
reduce unnecessary regulatory burdens by providing across local government areas a common application form 
for permits and licences, as well as common conditions on these regulatory instruments. 
 
There is a need for consistency between local government areas where there are businesses which operate across 
boundaries.  There should be mutual recognition or exemption from multiple licensing where a similar 
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licence/permit/registration has been obtained from another local government authority is required.  This will 
reduce the regulatory burden on business and encourage new entry, especially in fledgling markets such as 
mobile food truck services. 
 
Compliance burdens should be minimised.  At the very least, policy makers should recognise the total costs 
imposed on small businesses by compliance burdens, particularly given the importance of small businesses to 
local economies and the frequent lack of capability or resources of small businesses in this area . 
 
The regulatory requirements for licences and permits should aim to have the following features: 

• One page forms where possible. 

• Approvals made by the local council in a timely period, which can be justified. 

• Reducing compliance burdens includes reducing the frequency of renewal of licence, inspections and 
reporting (e.g. from yearly to three yearly).  This is particularly important where the business has 
demonstrated good compliance in the past or there is low risk or minimal harm from non compliance. The 
local council can undertake targeted compliance activity where necessary. 

• There should be sharing of common data between local authorities so that the small business is not required 
to provide multiple reports of the same information to multiple local councils. 

• Technology should also be used to reduce compliance costs for small businesses, such as online availability 
for permit applications, updates and reporting. Online and after hours availability is beneficial for small 
businesses who have less resources and time (and consequently there are higher costs imposed on these 
business) to visit and queue at the local council offices for traditional paper application forms.  

 
Local variations or exemptions 
 
There will be circumstances where one size does not fit all, and therefore local variations or exemptions from 
regulatory requirements are justified. Given the importance of small businesses to local communities, there is 
merit in local councils being conferred with the relevant powers and functions to specifically grant variations or 
exemptions for small businesses.  
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Initiatives to promote small businesses 
 
I support local government having the ability to provide incentives to encourage the growth of small business 
activities. This is likely to involve conferring powers on local government to, for example: 

• Establish and maintain programs and initiatives to support small businesses in their local area. 

• Make specific policies and instruments directed at small businesses. For example, to facilitate tendering and 
contracting for eligible small businesses in that local area (in addition to other criteria such as value for 
money, open and fair competition, risk management etc). 

• Provide exemptions or discounted fees and charges for local government services. 

• Provide exemptions or streamlined regulatory requirements or processes for small businesses. 

 
Alternative dispute resolution  
 
The local government legislation must provide for effective resolution of complaints by businesses and residents.  
An effective complaints process within the local council should require timely responses as lengthy delays 
impose significant costs and uncertainty on small businesses. 
 
The NSW Small Business Commissioner can play an important role in the complaints and dispute resolution 
process where there are allegations of unfair treatment or unfair practices and it is in the public interest to deal 
with this complaint.  
 
The Productivity Commission considered the Small Business Commissioners within each Australian jurisdiction 
to be a cost effective way of improving local government rules and processes that affect business, thus reducing 
the regulatory burden: Performance Benchmarking of Australian Business Regulation: The Role of Local 
Government as Regulator, July 2012, page 121. 
 
As an independent person, the NSW Small Business Commissioner can facilitate the timely and cost effective 
resolution of claims of unfairness between small businesses and local councils where it is in the public interest to 
deal with the complaint.   

The Small Business Commissioner Bill 2012, which is currently before the NSW Parliament, provides the 
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legislative basis for the NSW Small Business Commissioner to mediate on small business disputes with local 
government. The Small Business Commissioner has established infrastructure in place to offer low cost dispute 
resolution services in a timely fashion to independently assist small businesses and councils where it is in the 
public interest.   

We strongly recommend that a mandatory requirement is included in the legislation for the parties to use these 
services if a matter involving unfairness with a small business has not been able to be resolved between the 
parties and it is in the public interest for the Small Business Commissioner to deal with the complaint. 
Alternative dispute resolution services provided through the Small Business Commissioner have very high 
success rates and benefit the Government overall by preserving relationships between commercial parties and 
keeping matters out of the costly legal system. 

 
Specific regulatory issues 
 
The review of the Local Government Act should consider the following regulatory issues which, if not 
appropriately provided for, have been identified in previous reviews as issues which have significant impacts or 
costs on small businesses: 

• Building and construction – there should be no unnecessary burdens or higher standards than National 
Construction Code.  Overly restrictive conditions on construction activity and excessive inspections impose 
significant costs on businesses. 

• A gateway approach (as in Queensland, Victoria and Western Australia) to scrutinise proposed building 
standards that are inconsistent with National Construction Code or jurisdictional codes to prevent potentially 
costly requirements being imposed by local government. 

 
• Car parking contributions should only be required from small businesses where a clear justification can be 

made and it should not be levied merely to raise revenue.  
 
• Local government policy should provide transparency and certainty when cash-in-lieu contributions will be 

accepted as a substitute for providing parking spaces. 
 
• Car parking fees for users should be reasonable and there should be sufficient availability of parking spaces.   
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• Requirements for local government to have a clear and accessible policy indicating the conditions they place 
on development applications for licensed premises and the criteria they have for supporting applications 
liquor licences. 
 

• There should be corresponding requirements for state licensing regulators to provide advice to liquor licence 
applicants for the approvals they need to obtain from local government.  For example, the Productivity 
Commission considers the requirements of the Office Liquor and Gambling Commissioner in South Australia 
could be applied in other States. 

 
• Cooling towers and warm water systems – risk based inspections or based on compliance history of the 

business. 
 

 


