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Yasmin King 
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Fair Work Act Review Panel  
Department of Education, Employment and Workplace Relations 
GPO Box 9880  
CANBERRA ACT 2601 
 
By email: fairworkactreview@deewr.gov.au. 
 
Dear Review Panel  
 
As the NSW Small Business Commissioner, I have been appointed to advocate on behalf of small 
businesses in NSW, provide low cost dispute resolution services, advise on cutting red tap and to 
identify ways in which Government can create a climate in which the small business sector can 
flourish.  
 
One of my first actions as the NSW Small Business Commissioner was to embark on a month 
long ‘Listening Tour’ throughout NSW. With the support of the NSW Business Chamber, I visited 
28 locations across regional and metropolitan NSW throughout October and November 2011 to 
hear directly about the concerns, challenges, and rewards of being a small business operator. 
 
I met with a total of 533 small business operators in numerous locations across the State 
including metropolitan Sydney, the Northern Rivers, Mid North Coast, Murray Riverina, Central 
West, Central Coast, and the Hunter. While each area faces its own unique challenges, many of 
the issues voiced by small business operators are shared across NSW. 
 
One of the most common complaints across the State was the increasing burden of the provisions 
of the Fair Work Act on small businesses, compounded by the lack of support and advice 
available from Fair Work Australia. Small businesses reported that they found it extremely difficult 
to understand their obligations under the Fair Work Act and that the advice provided by Fair Work 
Australia was not of a sufficiently practical nature to assist them. Further, many small businesses 
have been advised by Fair Work Australia that they need to seek professional legal advice about 
their obligations under the Act whenever they employ an individual. This represents a significant 
financial burden to small business.  
 
Industrial Relations framework 
In providing this supplementary submission to the Fair Work Review, I recognise and appreciate 
the need for all people to be protected by a strong industrial relations framework. The current Fair 
Work Act provides protection for employees under a framework that has been designed for large 
businesses, yet small businesses are burdened by the same obligations and are not offered any 
protection themselves as small business owners. For example, a business consists of two 
workers, the small business owner and an employee. Under the Fair Work Act the employee is 
protected by an Award which governs their working conditions. The small business owner bares 
all the responsibility for ensuring their employee’s Award conditions are met, yet the small 
business owner does not benefit from any protection under the Act. In this scenario, which is 
representative of a large number of small businesses, it would appear that the rights of one 
person (the employee) are more important than another’s (the small business owner). This 
imbalance must be addressed by the Fair Work Review to ensure that small business owners are 
also protected by our industrial relations framework 
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Access to information 
The submission to the Fair Work Act Review by the Australian Newsagents Federation clearly 
reflects the views I heard from small businesses about access to Government information: 
 
“Our Members feel inadequate education about Fair Work legislation and access to tools that 
really make their life easier has made it harder. When you are responsible for so many areas of a 
busy small business you want fast answers and the government to have thought through the 
issues and solutions before you need them.” 
 
On my Listening Tour, many small business operators reported being overwhelmed by the sheer 
amount of information available and frustration at the resources required to find practical solutions 
for their businesses. The frustration of having to search multiple websites to find answers, at 
having to filter information presented in differing formats and often with differing definitions was a 
common concern. Small businesses simply do not have the resources available to large businesses to 
devote time and money looking for information and answers to their questions.  
 
Definition of small business 
In my role as an advocate for small business, I have been contacted by many small businesses 
about the implications of the definition of small business contained in the Fair Work Act and the 
restrictions that this definition places on their business.  
 
Currently under the Act, a national system employer is a small business employer at a particular 
time if the employer employs fewer than 15 employees at that time. Given that this definition is so 
inextricably linked to the unfair dismissal provisions, small businesses are forced to comply with 
this definition. This means that many small businesses cannot offer flexible or job share 
arrangements, cannot employ additional casual employees after school hours and in many cases, 
have been forced to reduce their workforce to remain under the 15 employee threshold.  
 
The impacts of the definition of a small business under the Fair Work Act are very well 
demonstrated in the submission to the Fair Work Review by Ms Julie Rhodes of Eltham Valley 
Pantry. I have had the opportunity to speak to Ms Rhodes about her concerns and I support Ms 
Rhodes’ views about the definition of small business under the Fair Work Act.  
 
I agree with Recommendation 35 of the NSW Business Chamber’s submission to the Fair Work 
Act that the definition of a small business employer in section 23(1) should be amended to:  
 
“A national system employer is a small business employer at a particular time if the employer 
employs fewer than 15 full time equivalent employees at that time”.  
 
In addition, I strongly recommend that the definition of small business should be increased from 
15 to 20 full time equivalent employees which would bring the definition in line with the widely 
accepted Australian Bureau of Statistics definition of a small business, which defines small 
business as a business employing less than 20 people.  
 
Penalty rates 
Previously, many small businesses in the services industries in NSW were governed under State 
Awards. Under this arrangement, the NSW Industrial Tribunal was responsible for determining 
penalty rate decisions for businesses operating in NSW. In the mid 1980s, the NSW Industrial 
Tribunal conducted extensive hearings in the retail industry with respect to penalty rates. The 
Tribunal consulted widely and extensively and made penalty rate decisions based on the findings 
of the consultation and with regard to the actual operating environment. 
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In stark contrast, under the Modern Award, the National Tribunal has implemented penalty rate 
decisions which are inconsistent with needs of small businesses operating in industries such as 
retail, tourism, and hospitality. The Tribunal has historically dealt with more traditional trade 
industries and appears to lack the expertise required to determine the most practical outcomes for 
the services industries. The effects of these penalty rate decisions under the Modern Award have 
been enormous for many small businesses that now find it uneconomic to open their business on 
days that penalty rates apply.  
 
The submission to the Fair Work Review by Ms Julie Rhodes of Eltham Valley Pantry provides 
two practical examples of the impacts of the Modern Award on a small business in today’s 
operating environment. On a “normal” day of trading, Ms Rhodes’ gross operating profit is as little 
as $117. On a public holiday, where trade increases, yet penalty rates apply, Ms Rhodes’ gross 
operating loss is $114.  
 
The examples provided by Ms Rhodes are representative of the majority of small businesses, 
especially those in the services industries. This should be a major cause for concern for the 
Australian Government.  
 
The Australian Government’s Department of Resources, Energy and Tourism website states the 
Government’s policy position on tourism is that “the Australian Government is committed to 
maximising tourism’s net economic contribution to the Australian economy”. However, this 
position is at odds with the high penalty rates that exist under the Modern Award which cripple 
small businesses and force them to close on days that penalty rates apply. The impact on the 
Australian economy will be detrimental if it remains unviable for small businesses in the retail, 
tourism and hospitality industries to open their doors. 
 
The Australian Chamber of Commerce and Industry submission to the Fair Work Review raises 
the issue of public holidays. The Fair Work Act allows State and Territory governments to declare 
additional public holidays or substitute the day prescribed as the public holiday for another day. 
Small businesses in NSW have been impacted by this arrangement due to the introduction of the 
Public Holidays Act 2010, which gazetted Easter Sunday as a public holiday in NSW, making 
NSW the only State or Territory which has gazetted Easter Sunday as a public holiday.  
 
Given that the Fair Work Act is a national Act, public holiday provisions should be streamlined 
across all States and Territories to ensure that the conditions of the Act are applied consistently 
and small businesses are not disadvantaged because of the State or Territory in which they 
operate.  
 
A number of submissions to the Fair Work Review touch on the concepts of “seven day trading” 
and liberalised trading hours, and the increasing move towards these arrangements due to the 
growing expectations of consumers. With respect to this new operating environment, the “Modern 
Award” is ironically archaic given its requirements for employees to be paid penalty rates on 
weekends and public holidays, even though these are now considered normal trading hours and 
are an expectation of consumers. In addition, many small businesses employ students that are 
only available to work on weekends and public holidays and therefore should not be entitled to 
penalty rates. The Australian Government should carefully consider the characteristics of the 
modern economy and ensure that the “Modern Award” is reflective of this.  
 
Small business exemption 
On my Listening Tour, I heard that many small businesses feel that governments at all levels are 
too focused on big business and simply do not understand how small businesses operate or the 
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multiple pressures they face. This is clearly demonstrated by the disproportionate regulatory and 
cost burden imposed on small businesses by the Fair Work Act.  
 
I strongly support the recommendation by the Australian Chamber of Commerce and Industry in 
its submission to the Fair Work Review, “that serious consideration for a small business 
exemption (20 employees or less) is warranted”. This would relieve the enormous pressure on 
small businesses and send a strong message to the small business sector that the Australian 
Government is serious about supporting this crucial sector of the Australian economy and is 
committed to making it easier for small businesses to do business.  
 
As an alternative, the Council of Small Business Australia makes a practical recommendation in 
its submission to the Fair Work Review in suggesting that targeted workplace relations systems 
for small and large businesses should be implemented. I agree that this would be one way to 
alleviate the disproportionate regulatory and cost burden imposed on small businesses by the Fair 
Work Act.  
 
Yours sincerely 

 
Yasmin King 
NSW Small Business Commissioner 


