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Dear Ai-Lin 
 

Proposal to update guidance in RG 139 regarding small business lending complaints 
 

Thank you for the opportunity to comment on the proposal to update the guidance in Regulatory Guide 
139 Approval and oversight of external dispute resolution schemes, on the jurisdiction of external 
dispute resolution (EDR) schemes handling small business lending complaints.  

The role of the NSW Small Business Commissioner is to support small businesses throughout New 
South Wales by: 

• Providing dispute resolution services. 

• Delivering quality business advice to small businesses through the Small Biz Connect program. 

• Speaking up for small business within government. 

 
I have reviewed the consultation document and outline my comments below. 
 
The Australian Securities and Investments Commission proposes to update RG 139 to exclude small 
businesses with loans of over $5 million from the EDR scheme for handling complaints against 
financial services providers.  It appears that the rationale for this proposal is that small businesses 
with loans over $5 million should be sophisticated and loans are likely to involve complex issues and 
therefore any complaints are more appropriately dealt with by the courts.  
 
On balance, I do not support the proposal for the following reasons: 
 

• There is a lack of data available on the nature and extent of small business loans and the 
expertise and resources of the businesses involved. It is not uncommon for some start-ups, 
building firms and farming enterprises to take out significant loans of over $5 million in order to 
undertake rapid growth, without necessarily having the commensurate expertise to deal with any 
dispute arising from the loan. Anecdotally, my office has dealt with small businesses which have 
entered into contracts with a monetary value within the order of $5 million despite the fact that the 
small business operator has no formal training in running a business.  The Discussion Paper 
concedes that the threshold of $5 million is not based on any evidence. 

• The threshold of $5 million creates an arbitrary distinction between businesses. In other words, a 
business that has a loan of $4,999,999 would qualify to use the EDR scheme, while a business 
that has a loan of $5,000,001 would not. It is for this exact reason that the Office of the NSW Small 
Business Commissioner does not use an exact definition of a small business.
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• This threshold would presumably need to be updated over time due to factors such as inflation. 
Should this not occur, businesses which the schemes are designed to benefit will be increasingly 
excluded.  This can especially be the case in the construction industry where small businesses 
have grown substantially and are still operated by people who are very successful at specialist 
trades or technical work but are not sophisticated in business and financial transactions. 

• Once a dispute resolution scheme is in place, the administration cost for the government on a 'per 
case' basis is likely to be relatively low, so there is unlikely to be a significant financial saving from 
excluding certain businesses from the dispute resolution schemes. As the Consultation Paper 
notes, small business borrowers are more than twice as likely as standard mortgage borrowers to 
default. 

• From my experience in dispute resolution services for small businesses, where there is a 
sanctioned dispute resolution scheme, there is generally a greater uptake of the scheme and thus 
a greater rate of resolution. 

• Any business – regardless of how large they are – which settles a dispute using dispute resolution 
before going to court will benefit.   

• Dispute resolution is more likely to retain good, ongoing relationships between the parties than the 
formal court process. Financial services institutions will therefore benefit from better, ongoing 
relationships with their small business customers. 

• Additionally, the court system and broader community will benefit from a reduced number disputes 
to adjudicate. These resources can be used for other matters.  Therefore the benefit and costs of 
excluding the businesses from the dispute resolution scheme should be considered. 

 
Please contact Adam Spivakovsky (A/Senior Policy Advisor, Advocacy) on 8222 4833 or by email at 
adam.spivakovsky@smallbusiness.nsw.gov.au for any further information. 
 
Yours sincerely 
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